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In the District Court of the United States, in and for 
the Eastern District of Washington. 


foe e Lb HOLLAND COMPANY, a corpor- 
ation, 
Plaintiff. 
US. 


ire NORTHERN PACIFIC RAILWAY COM- 
PANY, 
Defendant. 
Nee Oa, 


To the Honorable the Judges of the District Court 
of the United States, in and for the Eastern District 
of Washington: 

H. A. & L. D. Holland Company, a corporation, 
duly organized and existing under the laws of the 
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State of Washington, with its chief place of business 
in the City of Spokane, Washington, brings this its 
bill, against the Northern Pacific Railway Company, 
a corporation, as defendant; and thereupon Plaintiff 
complains and says: 

First: That the Plaintiff is a corporation duly 
organized and existing under the laws of the State 
of Washington, having its principal place of business 
in the City of Spokane, Washington, in the Eastern 
District of Washington, and is a citizen of said State of 
Washington, and an inhabitant of the Eastern Dis- 
trict thereof; that said defendant, the Northern Pacific 
Railway Company, named as defendant in the caption, 
is a corporation duly organized and existing under 
the laws of the State of Wisconsin, and having its 
principal place of business in the Eastern District 
of Wisconsin, and a citizen of the said State, and an 
inhabitant of the Eastern District of the said State; 
and that the amount in controversy in this Cause as 
hereinafter shown is of more than Three Thousand 
Dollars in value, exclusive of interest and costs. 

Second. That on, to-wit, the 20th day of January, 
A. D. 1881, the Northern Pacific Railroad Company, 
a corporation, was the owner in fee and in possession 
of the following described tract of land to-wit: The 
North half of Section nineteen (19), Township twenty- 
five (25) North, Range forty-three (43) East of the 
Willamette Meridian lying and being in Spokane 
County in the then territory (now State) of Wash- 
ington; that the said tract of land abutted on the 
south the town of Spokane Falls, then having a popul- 
ation of not to exceed three hundred people; that on 
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said date, the said Northern Pacific Railroad Com- 
pany duly made and executed and filed and recorded 
in the office of the Auditor of Spokane County, in 
said Territory, a town plat of an addition to the said 
town of Spokane Falls, called Railroad Addition to 
Spokane Falls, which said addition was laid out upon 
and occupied the greater part of the tract of land above 
described, upon which said plat was shown lots and 
blocks and streets and alleys, with figures and explan- 
atory notes showing the size of the said lots and blocks, 
and the width of the streets and alleys, and with the 
names of the several streets plainly indicated in writ- 
ing thereon, and which said plat contained a writing, 
duly made and executed by and on behalf of said 
Northern Pacific Railroad Company, dedicating the 
streets and alleys shown on said plat to the use of the 
public. A copy of the said town plat is hereunto at- 
tached, and made a part of this bill of complaint, and 
marked “Plaintiff's Exhibit A.” 

Third: That in and upon said town plat, and ex- 
tending from Washington street on the east to Adams 
street on the west, a Street two hundred twenty-five 
and seven tenths 225.7) feet wide, was marked and 
indicated and named and called “Railroad Street,” 
which said Street was in and by the said plat and the 
dedicatory writing attached thereto, and was intended 
by the said Northern Pacific Railroad Company to be 
dedicated to the use of the public as a Street, with a 
reservation in the said Railroad Company of the right 
to use and employ the surface of the said Street for 
the railway tracks and other uses of the said Rail- 
road Company, as indicated on said plat, which were 
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to-wit; a single line of track located in approximately 
the centre of said Railroad Street and extending 
throughout its entire length, with two switch tracks, 
one on each side of the main track, extending from 
Post Street on the east to Monroe Street on the west, 
and with a Depot building on the north side of the 
northerly switch track, and abutting thereon. And 
Plaintiff alleges that from the time of the filing of 
said town plat as aforesaid, Railroad Street became 
a public street and that it has ever since remained and 
now is a public street. 

Fourth: That thereupon, and immediately there- 
after, the said Northern Pacific Railroad Company 
put upon the market and proceeded to sell and dispose 
of to the public, for a consideration in money, the lots 
and blocks marked and described on the said town plat, 
and that prior to the year 1889 it had sold to indi- 
viduals, and conveyed by deeds with the usual cov- 
enants of warranty, all or nearly all the lots and 
blocks shown on the said town plat as abutting on Rail- 
road Street, describing the same in the said deeds 
by reference to the plat filed as aforesaid, and that 
on, to-wit: August 21, 1888, it sold to Plaintiff's 
grantor, and conveyed to him by deed with the usual 
covenants of warranty, Lot Four (4) in Block Twenty- 
nine (29) of said Railroad Addition, describing the 
same in the said deed solely by reference to the said 
town plat, and Plaintiff, by mesne conveyances from the 
grantee of the said Railroad Company, is now the 
owner in fee of said Lot Four (4), Block Twenty-nine 
(29) of said Railroad Addition; said lot abuts on Rail- 
road Street and Plaintiff has erected a building on said 
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lot and abutting on said Railroad Street, at a cost 
to it of approximately Thirty-five Thousand Dollars, 
which said building is now standing intact and in use 
as a warehouse. 

Fifth: That immediately after the filing and re- 
cording of the said town plat, Railroad Street was 
thrown open to public use as a street by the said Nor- 
thern Pacific Railroad Company, and was used and em- 
ployed as a street by the public, with the knowledge 
and consent of the said Railroad Company, for more 
than ten years, during which time it sold to individual 
members of the public the lots abutting on said Street, 
and during which time individuals and corporations 
owning lots abutting on said street, constructed resi- 
dence and business buildings fronting on said street, 
which were served for purposes of ingress and egress 
and light and air, and all other street purposes, by said 
Railroad Street, all with the knowledge and consent 
and the procurement and acquiescence of the said North- 
ern Pacific Railroad Company. In the year 1889 a 
great fire destroyed all the business part of the then 
town of Spokane Falls, including all buildings abutting 
on Railroad Street in the said Railroad Addition, and 
at the time of the said fire, Railroad Street was one of 
the principal streets of the said town, built up almost 
solidly with residences and business buildings, most 
of them fronting on said Railroad Street, and served 
by the said street. All of the said buildings then 
standing on the south side of Railroad Street, except 
buildings on corner lots, had no other means of access 
than by and through Railroad Street, and the plaintiff 
alleges that if for any reason the act of the said Railroad 
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Company in filing and recording the said town plat was 
ineffective to dedicate Railroad Street as a Street, 
under the laws of the Territory of Washington, relat- 
ing to the making and recording of town plats, that 
the intention and purpose of said Railroad Company, 
as aforesaid, to open said Railroad Street as a Street 
following by the opening of the same, and acceptance 
and user of the same by the public as a Street as afore- 
said, constituted a common law dedication of the said 
street to the use of the public. 

Sixth: That the defendant, the Northern Pacific 
Railway Company, is now the owner and in possession 
of all the property and property rights, corporeal or 
incorporeal, of the said Northern Pacific Railroad Com- 
pany, having succeeded to them in the year 1896 by pur- 
chase at a Judicial sale of the said property and property 
rights, and is engaged in operating the line of railway 
formerly owned and operated by the last named Company 
from Lake Superior to Puget Sound, which said line of 
railway passes through the City of Spokane, (formerly 
the town of Spokane Falls) on the surface of Railroad 
Street in the said City. 

Seventh: That at the time of the dedication of 
Railroad Street, as Plaintiff is informed and believes, 
and on such information and belief alleges, it was not 
believed or intended by the said Northern Pacific Rail- 
road Company that the said town would or should grow 
to any appreciable extent, and it was believed that 
the uses and purposes reserved to the said Railroad 
Company, and shown on the town plat of its addition 
to Spokane Falls, would at all times be sufficient for 
the purposes of its business, and Plaintiff alleges that 
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the uses and purposes so shown on the said town plat 
were the only uses and purposes intended to be re- 
served by it, and the only uses and purposes that 
were in fact and in law reserved by it in its plat ded- 
icating to the public the streets and alleys of Railroad 
Addition to Spokane Falls. Since the filing and re- 
cording of said town plat, the name of the town of 
Spokane Falls has been changed to that of the City of 
Spokane, and the population of the City of Spokane 
has grown to approximately one hundred and twenty- 
five thousand people, and all or nearly all of the lots 
and blocks of Railroad Addition, including those abut- 
ting on Railroad Street, are in private ownership, 
and have been improved by the erection of business 
buildings costing in the aggregate many millions of 
dollars. From the year 1881 to the year of 1896 the 
said Railroad Street was used and employed by the 
said Northern Pacific Railroad Company for certain 
of its tracks laid upon the surface of the street, and 
for a small Depot building in the center of the street, 
but not otherwise, and since the year 1896 the said 
Street has been used and employed by the Northern 
Pacific Railway Company, the successor in interest of 
the Northern Pacific Railroad Company, for the use of 
its tracks upon the surface of said street, but not other- 
wise; and all lots and blocks in Railroad Addition, and 
the lots and blocks in said Railroad Street than that re- 
served in the dedication of Railroad Addition, and that 
to which it has been put for now more than thirty 
years, and particularly by any structure placed in the 
said Street which will close the same to the public 
or impair the full use of the same as a street by the 
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public and the abutting owners; yet notwithstanding 
that fact, and in violation of the rights of the owners 
of lots abutting on Railroad Street, the defendant, 
the Northern Pacific Railway Company has threatened 
to and is now about to proceed to build and erect in 
said Railroad Street, extending its entire length 
through Railroad Addition, a dirt fill or embankment, 
secured by retaining walls of concrete or stone masonry, 
approximately fifteen feet high, and occupying the said 
Street for a width of Eighty-five feet, for the purpose 
of carrying its tracks at an elevation instead of upon 
the surface of said street as at present, which said 
dirt fill or embankment will destroy Railroad Street, 
or seriously impair its use and enjoyment by the 
public, and by the abutting lot owners, for purposes 
of access and light and air and other beneficial use 
and enjoyment of their property, and in addition when 
the said structure is built and trains are operated on it, 
the trains will cast upon abutting properties, and upon 
other property in the vicinity, dirt, dust, cinders, smoke, 
deleterious gases, and other poisonous deleterious and 
offensive substances, and will cause great access of 
noise and of jarring from the operation of trains, to 
such an extent as to seriously interfere with the en- 
joyment of the real property in the vicinity, and to 
render the improvements on said property unfit for 
residence or business purposes, all to the greatly in- 
creased detriment of abutting owners, and to the 
diminution in value of the abutting properties. The 
said dirt fill or embankment in its passage by and 
in front of the real property of Plaintiff before de- 
scribed, will so occupy Railroad Street that there will 
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remain only ten feet between the Railroad Street front 
of Plaintiff’s property and the south retaining wall of the 
said dirt fill or embankment, thus preventing access to 
the buildings on said property by and through Railroad 
Street and cutting off from and depriving said property 
of light and air by and through Railroad Street, and 
rendering the said property peculiarly and exception- 
ally liable to all the injurious results from the operation 
of trains over the said elevated structure hereinbefore 
alleged. The diminution in value to the abutting lots 
of Plaintiff and the building erected thereon, if the said 
elevated structure in Railroad Street be built, and main- 
tained, will be more than Forty Thousand Dollars, and 
plaintiff will be damaged to that extent. 

Eighth: That it is contemplated and intended by 
the defendant, as Plaintiff is informed and _ believes, 
and on such information and belief alleges, when the 
said elevated structure shall be built and tracks laid 
thereon, to receive and transport on the said tracks 
through the City of Spokane, the freight traffic, both 
of its own and of other transcontinental railroad lines, 
both east and west bound traffic, and that the said 
elevated structure is to be built for that purpose, and 
for none other; that the operation of heavy freight 
trains over the said structure will be so continuous 
or at such short intervals, and the said trains will cause 
such noise and produce such jarring and will cast such 
quantities of dirt, dust, cinders, smoke, and deleterious 
gases, that the same will impair the enjoyment and im- 
pair the value of all real property situated on or in 
the vicinity of said Railroad Street; that Railroad Street 
extends east and west through the heart of the busi- 
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ness center of the City of Spokane, and some of the 
most valuable business property in the said City with 
the most valuable improvements thereon, lies and abuts 
upon each side of said Railroad Street, and Plaintiff 
alleges that, situated, as it will be, and used for the 
purpose contemplated, the said elevated structure will 
be a nuisance per se and without reference to its 
situation and character as an unlawful obstruction of 
Railroad Street. 

Ninth. That the defendant pretends to be acting 
under the duress and compulsion of a mandatory ordi- 
nance of the City of Spokane, requiring it to elevate 
its tracks on Railroad Street so that the same will 
pass over the cross streets at a sufficient height to permit 
traffic on the cross streets to pass thereunder without 
hindrance; that while it is true that the said ordinance 
professes to order and require the defendant to sep- 
arate its grade from that of the street grades by elev- 
ating the plane of its tracks, the said ordinance con- 
tains the following controlling provision: “Section 
23. The Railway Company shall accept the terms and 
conditions of this ordinance within forty-five days 
after its passage, by filing with the City Clerk of said 
City of Spokane a written acceptance of the same, and 
if not accepted within said time, said ordinance shall 
be null and void unless further time be expressly given 
by the City Council.” Said ordinance was drafted 
and presented to the City Council by the defendant, 
and its passage was solicited by the defendant, which 
has solicited a similar ordinance from the City Council 
for many years, but had always been defeated in its 
efforts to have such an ordinance passed by the protest 
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of the citizens and property owners of the City of 
Spokane. The purpose of the defendant in seeking the 
passage of said ordinance was to improve the grade 
of its railway through the City of Spokane, so that 
it might with greater ease and less cost, haul its own 
east and west bound freight traffic and that of other 
transcontinental railroads through the City of Spo- 
kane, and no consideration of the public health or 
safety actuated it in seeking the passage of the ordi- 
nance, nor, as Plaintiff verily believes, actuated the 
Council of the City of Spokane in the passage of the 
said ordinance; and Plaintiff alleges that the passage 
of the said ordinance in the guise of a mandatory ordi- 
nance, when it was in truth merely a permissive ordi- 
nance, was a lawless and arbitrary exercise of power 
on the part of the City Council, instigated by the 
defendant, for the purpose of destroying or curtailing 
the rights of owners of property abutting on Railroad 
Street, or failing that, in securing adequate damages 
for injuries inflicted on their property by the building 
of said structure. 

Plaintiff alleges that the said ordinance is absolutely 
void because the subject matter of the same is, by the 
laws of the State of Washington, committed to the ex- 
clusive jurisdiction of another and different agency 
of the State, to-wit, the Public Service Commission 
of the State, and because the said ordinance undertakes 
to authorize, without authority in the City Council 
to so authorize, an obstruction of one of the public 
streets of the City of Spokane, and that it is also 
void as an attempt on the part of the Council of the 
City of Spokane to authorize the maintenance and 
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operation of the defendant’s railroad through the City 
of Spokane in a manner that will constitute the same 
a public nuisance irrespective of its effect as an ob- 
struction of Railroad Street, and Plaintiff alleges 
further that if the said ordinance be valid, it confers 
no authority on the said defendant to obstruct Rail- 
road Street in the manner aforesaid and for the purpose 
aforesaid, without first having had ascertained and 
determined in the manner provided by law, the extent 
of the loss and injury inflicted on real property abutting 
on said Railroad Street by the structure aforesaid, 
and without first paying to the owners of such abutting 
property, the loss and injury so found and ascertained. 
But the said defendant pretends that the ordinance of 
the City of Spokane before referred to, authorizes it 
to erect and maintain the said structure and to operate 
its line of railway thereon, without regard to the in- 
jurious effects of the same on the abutting owners, 
and without making to them compensation for the in- 
jurious effects thereof upon their abutting property, 
and it denies that they are entitled to compensation 
in the premises, and the said defendant will, pursuant 
to the pretended authority of the ordinance aforesaid, 
proceed to erect and build the said structure and to 
maintain the same, and to operate its freight and pas- 
senger trains over the same, unless restrained by the 
injunction of this Honorable Court. 

Tenth: All of which doings, actings, and pretenses 
of the said defendant, are contrary to equity and good 
conscience, and tend to the manifest wrong, injury and 
oppression of the Plaintiff in the premises. In con- 
sideration whereof, and forasmuch as the Plaintiff 
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is remediless in the premises, at and by the strict rules 
of the common law, and can only have relief in a 
Court of equity, where matters of this nature are prop- 
erly cognizable and relievable, Plaintiff prays: 

First: That a writ of subpoena issue against the 
defendant, the Northern Pacific Railway Company, re- 
quiring it to appear in this Court and answer this bill 
of complaint, but without oath, all answers under oath 
being hereby expressly waived, and to stand and abide 
such orders and decrees as the Court may from time 
to time make, adjudge and enter in the premises. 

Second: That pending the final determination of 
the subject-matter hereof, a preliminary injunction 
issue restraining the said defendant from constructing, 
building or maintaining in Railroad Street the elevated 
structure in this bill described or any structure of a 
similar kind or character, and that on final hearing the 
Court render a decree perpetually enjoining and re- 
straining the defendant from constructing, building 
and maintaining in Railroad Street the elevated struc- 
ture in this bill described or any structure of a similar 
kind or character, and that if, pending the final hearing, 
the defendant shall have constructed and built such 
structure in Railroad Street, in whole or in part, that 
the Court, as part of its final decree, issue a mandatory 
injunction requiring and compelling the defendant to 
remove the said structure from Railroad Street and 
to restore the said Street to the condition in which it 
was before the building and erection of said structure. 

Third: That if for any cause the Court shall con- 
sider that the defendant is entitled to build and erect 
said structure in Railroad Street, that this cause be re- 
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tained and that the Court issue a perpetual injunction 
enjoining and restraining the defendant from building, 
erecting and maintaining the said structure, as alleged 
in the complaint, until it shall have caused to be ascer- 
tained and paid, in the manner provided by the con- 
stitution and laws of the State of Washington, com- 
pensation for the property of the Plaintiff taken tnd 
damaged by the building, erection and maintenance of 
said structure as aforesaid. 

Fourth: And for such other and further relief as 
to the Court shall seem meet and equitable. 

(Signed) TURNER & GERAGHTY, 
(Signed) POST, AVERY & HIGGINS 
Attorneys for Plaintiff. 
State of Washington, 
County of Spokane,—ss. 

Before me, the undersigned Notary Public, in and 
for the State and County aforesaid, personally appeared 
H. A. Holland, the president of the A AgaG@ayieaD: 
Holland Company, a corporation, the above named 
plaintiff, who, on being duly sworn deposes and says 
that he is the president of the H. A. & L. D. Holland 
Company, a corporation, and makes this verification on 
its behalf. That he has read the foregoing bill of 
complaint, knows the contents thereof, and that the 
same is true of his own knowledge, except as to 
matters stated on knowledge and belief, and as to those 
matters, he believes it to be true. 

(Signed) H. A. HOLLAND: 

Subscribed and sworn to before me this 6th day of 
January, 1913. 

(Seal) J. M. GERAGHTY, 
Notary Public. 
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Endorsement: Bill of Complaint of H. A. & L. D. 
HOELAND COMPANY. 
Filed January 7, 1913. 
W. H. HARE, Clerk. 
By F. C. Nasi Deputy: 


In the District Court of the United States, in and for 
the Eastern District of Washington, Northern 
Division. 
hee & Lb. >. HOLLAND COMPANY, a cerpor- 


ation, Plaintiff. 
US. 


Pie NORTHERN PACIFIC RAILWAY COM- 


PANY. Defendant. 
IN EQUITY. 


The answer of The Northern Pacific Railway Com- 
pany, defendant, to the complaint of H. A. & L. 
D. Holland Company: 

This defendant answers and says: 

1. Admits that plaintiff is a corporation organized 
and existing under the laws of the State of Washington, 
having its principal place of business in the Eastern 
District of Washington, and that the defendant is 
a corporation organized and existing under the laws of 
the State of Wisconsin, and a citizen and resident of 
such state; admits that the amount in controversy in 
this cause is more than three thousand dollars in value, 
exclusive of interest and costs. 

2.- Admits that on to-wit; January 20, 1881, the 
Northern Pacific Railroad Company owned in fee the 
north one-half (N 1-2) of Section nineteen (19), 
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Township Twenty-five (25), North, Range Forty-three 
(43), E. W. M., in Spokane County; admits that said 
tract of land abutted on the South the town of Spokane 
Falls, which then had a population of not to exceed 
three hundred people; admits that on, to-wit; January 
20, 1881, said Northern Pacific Railroad Company 
made, executed, and filed in the office of the County 
Auditor of Spokane County, a town plat of an addition 
to said town of Spokane Falls called “Railroad Ad- 
dition to Spokane Folls,” and that said addition was 
laid out upon and occupied a portion of the tract of 
land heretofore described; admits that upon such plat 
was shown lots, blocks, streets, and alleys and the 
names of the streets and the width of the streets and 
alleys; and admits that the paper attached to the bill 
of complaint, marked “Exhibit A” is substantially a 
correct copy of such plat. Further answering in re- 
spect to said town plat, defendant says that the ded- 
icatory writing on the paper whereon said plat is 
delineated, signed by John W. Sprague, and to which 
is attached a certificate of his acknowledgement thereto 
before one E. E. Cooper, a Notary Public, under date 
of December 8, 1880, contained an exception from the 
dedication of the marked streets on said plat of that 
strip of land 225.7 feet in width, designated as Rail- 
road Street, and that such exception from the dedi- 
cation is to be read in connection with the dedication 
and in connection with and as a part of the whole plat, 
and each and every part thereof. 

Further answering the averments of the bill in re- 
spect of the ownership of the real estate occupied by 
said town plat, defendant says: 
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The Northern Pacific Railroad Company acquired 
title to a strip four hundred feet in width across 
said land, to-wit; two hundred feet in width on each 
side of the center of its main track as marked and 
shown on said town plat under the designation of 
“Railroad Street” for the right of way for its railroad, 
which said right of way was granted to it by the 
second section of the Act of Congress approved July 
2, 1864, incorporating such company; and that it ac- 
quired title to the remainder of said land by section 
three of said act. 

3. Defendant denies that upon said plat a street was 
marked or indicated as is averred in the third para- 
graph of the bill of complaint, but says that the strip 
of land referred to therein and marked “Railroad 
Street” on said plat was and is by said plat and the 
dedicatory and explanatory writing thereon and a 
part thereof, excepted from dedication as a street, 
either in whole or in part; denies that the Northern 
Pacific Railroad Company in and by said plat or the 
dedicatory writing attached thereto, or at all, intended 
to dedicate said strip of land to the use of the public 
as a street, or at all, or with or without the reservations 
stated in said bill, and particularly referred to in 
the fourth paragraph thereof, and denies that from 
the time of filing said plat, or at all, said strip of land 
became a public street, and denies that it now is a 
public street. 

Further answering as to the alleged dedication of 
the strip referred to as Railroad Street, defendant 
says that the Northern Pacific Railroad Company was 
wholly without power to dedicate said strip of land, or 
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any part thereof, as a street, either with or with- 
out reservation, or in any other manner to convey or 
part with title to or easement in the said strip of land 
granted to it for a right of way, as above alleged. 
Therefore defendant says if said plat and the writing 
thereon, or any other matter or thing alleged in the 
bill of complaint, might or could be considered as a 
dedication to the public use of the strip of land desig- 
nated as Railroad Street to the extent alleged in the 
bill of complaint, or at all, the same was and is wholly 
void and of no effect whatsoever. 

4. Defendant admits that after the filing of said 
plat the Northern Pacific Railroad Company did put 
upon the market and sell and dispose of the lots and 
blocks marked on said plat, and that prior to the 
year 1889, it had sold and disposed of and conveyed, 
with the usual covenants of warranty, portions of the 
lots and blocks shown on the said plat as abutting upon 
the strip of land designated as Railroad Street, and 
that in a portion of said deeds it did describe the 
property conveyed by reference to the said plat; admits 
that on or about December 14, 1889, it conveyed lots 
five (5) and six (6) in block twenty-nine (29) of 
the said Railroad Addition, conveying the same in said 
deed by reference to the town plat, but defendant states 
that it has no knowledge as to whether plaintiffs are 
the owners of said premises in fee, or otherwise, by 
mesne conveyance from the grantee of said Railroad 
Company, and that it has no knowledge as to the 
location of buildings upon such lots, the cost thereof, 
or their present condition and use. 

5. Defendant denies that after the filing of said 
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plat, or at all, the strip of land referred to as Rail- 
road Street was thrown open to the public use as a 
street by the Northern Pacific Railroad Company, and 
denies that it was used as a street by the public with 
the knowledge and consent of the Railroad Company, 
or at all; denies that individuals and corporations 
used said street for the purpose of ingress and egress, 
and for light and air, and for other purposes, with 
the knowledge and consent of the Railroad Company, 
or at all; admits the destruction of the business portion 
of Spokane Falls by fire in 1889, including the build- 
ings near to or abutting upon the strip of land referred 
to as Railroad Street, but denies that such strip of 
land was one of the principal streets of the town at that 
time, or at all, and denies that any building standing 
or abutting upon such strip of land had no other 
means of access, and denies that the intention and 
purpose of said railroad company was to open said 
strip of land as a street; and denies that the same was 
accepted by the public as a street, as alleged in the bill of 
complaint, or at all; and denies that the acts and things 
mentioned in said bill, and particularly in the fifth 
paragraph thereof constituted a common law dedication 
of said street to the use of the public. And further 
answering the averments of the bill in respect to the 
use of said strip of land by the public, the defendant 
says that such use as the public made thereof was 
permissive only and for the purposes of the Railroad 
Company in affording conveniences to the public having 
occasion to do business with it. 

6. Defendant admits that it is now the owner and 
in possession of all the property and property rights 
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of the Northern Pacific Railroad Company, and that 
it succeeded to the same in the year 1896, by purchase 
at judicial sale, and that it is engaged in operating 
the line of railroad formerly owned and operated by the 
said Railroad Company from Lake Superior to Puget 
Sound, and admits that its line of railway passes 
through the City of Spokane on the surface of the 
strip of ground referred to as “Railroad Street.” 

7. Defendant states that it has no knowledge or 
information as to whether or not the Northern Pacific 
Railroad Company, at the time of the filing of the 
said plat, believd that the town of Spokane Falls would 
not grow to any appreciable extent. But it denies 
that there was in law any reservation to the Railroad 
Company of any uses or purposes in the strip of land 
marked as “Railroad Street,” but avers that in law and 
in fact the said strip of land was entirely excluded, 
both by operation of the law through the words of 
exception used, and in the intention of the Railroad 
Company, from dedication as a public street on said 
plat. Defendant admits that since the filing and re- 
cording of the plat the name of the Town of Spokane 
Falls has been changed to the City of Spokane, and 
that the population has grown to approximately 125,000 
people; admits that a portion of the lots and blocks in 
Railroad Addition abutting upon the strip of land 
marked upon said plat as Railroad Street are in pri- 
vate ownership, and that some of them have been 
improved by the erection of business buildings; admits 
that between the years 1881 and 1896 its said right 
of way on the strip referred to as Railroad Street 
was used and employed by the said Railroad Company 
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for tracks laid upon the surface thereof, and for a 
depot building located thereon, but alleges that said 
strip of land was likewise used for all the needed 
railroad purposes of said company without let or hind- 
rance from any one, and solely because such strip of 
land was regarded by the Railroad Company and by all 
other corporations and persons as its private property, 
title to which in fee was owned by it; admits that 
since the year 1896, the said strip of land has been 
used and employed by this defendant for the use of 
its tracks upon the surface of said strip of land, but 
denies that said strip of land has not been otherwise 
used by it, but says, on the contrary, that it has at 
all times used and employed said strip of land, and 
so much thereof as it desired, for its own private uses 
and purposes, to the exclusion of every other person 
or corporation, save such as it may have permitted 
to use the strip of land for its convenience in the 
transaction of its business; denies that the lots and 
blocks in Railroad Addition in general and the lots 
and blocks in said addition abutting upon said strip 
of land in particular, would be seriously injured and 
damaged, or at all, by the use of said strip of land 
for further additional railroad purposes, and for the 
construction of the elevated tracks thereon, as proposed 
by the defendant under the ordinance referred to in 
the bill of complaint, but says, on the contrary, that 
all such lots and blocks would be benefited by such 
change of grade and the operation of defendant’s 
tracks over said strip of land on an elevated grade; 
admits that it is about to proceed to build and erect 
on the strip of land referred to as Railroad Street a 
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dirt fll, secured by retaining walls of concrete and 
stone masonry, approximately fifteen feet high, and 
occupying the strip for a width of about eighty-five 
feet, for the purpose of carrying its tracks at an 
elevation instead of upon the surface of the strip as at 
present; but denies that said dirt fill will destroy such 
strip of land, or in any way impair its use and enjoy- 
ment by the public, or by the abutting lot owners for 
any purpose to which either the public or such abutting 
lot owners have any right to use it; denies that it will 
interfere with access of light or air, or any other 
beneficial use and enjoyment of their property by any 
abutting lot owners or any other person; denies that 
the trains which will be operated over the fill when 
completed will cast upon abutting properties, or upon 
other property in the vicinity, any dust, dirt, cinders, 
smoke, deleterious gases, or other poisonous, deleterious 
or offensive substances in any other manner, or to any 
greater or different extent than is now caused by the 
operation of railroad trains along and upon such strip 
of land; denies that the operation of railroad trains 
over such fill will cause great or any increase of noise 
and of jarring from the operation of trains, or that 
it will at all interfere with the enjoyment of real prop- 
erty in the vicinity, or render the improvements on 
such property unfit for residence or business purposes, 
and denies that any such use of the strip will be to 
the detriment in any particular of the abutting owners, 
or operate to diminish in value abutting properties; 
admits that such fill will so occupy said strip that only 
about ten feet will intervene between that part of 
plaintiff's property which abuts upon the strip of land 
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referred to as Railroad Street and the south retaining 
wall of such fill, but denies that access to the buildings 
on such property by and through such strip of land will 
be prevented; and denies that the erection of the fill 
will cut off or deprive such property of light or air 
by and through such strip of land, and denies that such 
property is peculiarly or exceptionally liable to any 
injurious results from the operation of trains over 
such fill; and denies that such property, or the build- 
ings located thereon, will be diminished in value in the 
sum of $40,000, or at all, by the construction of the 
fill on said strip of land, as alleged, and denies that 
plaintiff will be damaged by the construction of such 
fill in the sum of $40,000, or in any other sum what- 
soever. 

8. Defendant admits that when the fill shall have 
been constructed upon such strip of land as aforesaid 
and tracks shall have been laid thereon, that it will 
receive and transport on such tracks through the City 
of Spokane the freight traffic of its own and other 
transcontinental railroad lines, both east and west bound 
and avers that such tracks are intended for the trans- 
porting of both freight and passenger business; it 
denies that the operation of trains over such structure 
will be continuous, or at short intervals, and denies 
that such trains operating thereover will cause noise, 
produce jarring, and cast quantities of dirt, dust, cind- 
ers, smoke, and deleterious gases that will impair the 
enjoyment and the value of all real property situated 
on or in the vicinity of the strip of land referred to as 
Railroad Street; admits that the strip of land referred 
to as Railroad Street extends east and west through 
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the heart of the business center of the City of Spo- 
kane, and that some of the most valuable business prop- 
erty in the city, with valuable improvements thereon, 
lies and abuts upon each side of such street, but denies 
that the fill to be erected thereon and used as it is 
intended to be used will be a nuisance per se, or at all, 
or an unlawful or any other obstruction of such strip 
of land. 

9. Defendant admits that it is acting in part under 
the duress and compulsion of an ordinance of the City 
of Spokane requiring it to elevate its tracks through 
the city so that traffic upon the city streets shall pass 
over its right of way and tracks otherwise than at 
grade, but alleges that in the elevation of its tracks and 
the change of grade of the strip of land referred to as 
Railroad Street, it acted also in the exercise of its in- 
herent right and power to make such changes thereon 
as might be necessary for the proper operation of its 
railroad system, and that under and by virtue of the 
grant of Congress to its predecessor in interest, the 
Northern Pacific Railroad Company, of the right of 
way in which is included the strip of land referred to 
herein as Railroad Street, it had the power, and it was 
its duty, at any time to make such changes in the 
gerade thereof as should be required in the proper opera- 
tion of its railroad line, and it avers that the change 
of grade which it proposes to make is required for the 
proper operation of its railroad lines, and that it is es- 
sential to the discharge of its duties to the public 
that such changes be made, and no act of the Northern 
Pacific Railroad Company, or this defendant, could or 
did disable it from exercising its power to make such 
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changes in the grade of its line as should be neces- 
sary in the operation of its railroad system. Defend- 
ant admits that the ordinance of the City of Spokane 
referred to contained the section that is quoted in the 
ninth paragraph of the complaint; admits that an ordi- 
nance was drafted by defendant and presented to the 
city council, and its passage was solicited by defend- 
ant; admits that it has for some time sought the pas- 
sage of an ordinance relating to the abolition of grade 
crossings, but denies that the ordinance which was 
adopted was drafted or presented to the city council 
by defendant, or that its passage was solicited by de- 
fendant, or that it has solicited a similar ordinance 
from the city council for many years, or at all, and that 
it has been defeated in its efforts to have such an ordi- 
nance passed by the protests of property owners of the 
City of Spokane. Defendant denies that in endeavor- 
ing to secure the abolition of grade crossings, its pur- 
pose was to improve the grade of its railway through 
the City of Spokane; denies that no consideration of 
the public health or safety actuated it in seeking the 
passage of an ordinance having that purpose; denies 
that no consideration of the public health or safety 
actuated the city council in the passage of the ordi- 
nance in question; denies that the enactment of the 
ordinance was a lawless and arbitrary exercise of 
power on the part of the city council; denies that it 
was instigated by defendant; denies that such ordi- 
nance was other than it appears to be upon its face; 
denies that its adoption was for the purpose of destroy- 
ing or curtailing the rights of abutting property owners 
to oppose the building of the proposed fill upon the 
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strip of land marked Railroad Street, and denies that 
it was for the purpose of preventing such property 
owners from securing adequate damages for injuries 
inflicted to their property by the building of the 
structure; defendant also denies that the ordinance is 
void because the subject matter of the same is by the 
laws of the state committed to the jurisdiction of the 
Public Service Commission of the state, but avers that 
if it be the law that the Public Service Commission of 
Washington is, under the statutes of that state, alone 
empowered to compel the separation of grade crossings, 
that fact is utterly immaterial in the case in hand. The 
City of Spokane has by the ordinance in question pro- 
vided for the change of the grade of its streets, a mat- 
ter of which it has exclusive jurisdiction, and as a part 
of the plan for the change of such streets, as proposed 
by such ordinance, it is assential that the defendant 
change the grade of its right of way and tracks as pro- 
posed in such ordinance. The defendant is not oppos- 
ing such change, but has consented thereto, and even 
if it be that the Public Service Commission alone has 
power to compel a change of grade over the protest of 
a Railroad Company, there is nothing in that rule which 
forbids a city to change the grade of its streets and 
a railroad company, such as defendant, to make such 
changes in the grade of its tracks as will permit the 
city’s plans for grade change to be effectual. Defend- 
ant denies that the ordinance in question is void be- 
cause it undertakes to authorize an obstruction of one 
of the public streets of the City of Spokane; denies that 
it is void because it is an attempt to authorize the main- 
tenance and operation of the defendant’s railroad 
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through the city in such a manner as will constitute a 
public nuisance. Defendant denies that such ordinance 
confers no authority on defendant to make the change 
in the grade of the strip referred to as Railroad Street 
without first having had ascertained and determined 
the amount of loss and injury inflicted on real property 
abutting upon such strip by the change therein, and 
without first paying to the owners of such abutting 
property the loss and injury so caused. Defendant ad- 
mits that it claims that the ordinance in question au- 
thorizes it to erect and maintain the fill along such 
strip as proposed, and to operate its line of railway 
thereon without regard to the injurious effects, if any 
there are, resulting to the abutting owners, and with- 
out making to them compensation for the injurious ef- 
fects, if any there are, upon their property; admits that 
it denies that the property owners along said strip of 
land are entitled to compensation because of the change 
in grade thereon, and admits that it will, pursuant to 
the authority of the ordinance aforesaid, and in the 
exercise of its inherent power to make such changes 
in its own property as shall be necessary for the proper 
operation of its railroad lines, proceed to construct the 
fill contemplated by the ordinance along the strip of 
land aforesaid, and will maintain the same thereon, and 
will operate its freight and passenger trains over the 
same, unless restrained by the injunction of this court. 

Further answering with respect to the ordinance re- 
ferred to in the bill of complaint and particularly with 
respect to the matters and things set forth in the ninth 
paragraph of such complaint, defendant alleges that its 
railroad lines, over which are operated numerous trans- 
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continental trains for the carriage of passengers and 
freight, extend at grade across the whole of the City of 
Spokane, being a distance of four or five miles, and 
that many of the streets of the City of Spokane cross its 
tracks at grade. Where its right of way and tracks 
run through Railroad Addition over the strip of 
land referred to as Railroad Street, it is operating in 
the heart of the business section of Spokane; wholesale 
houses in all lines of business have been located along 
its tracks and abutting thereupon are large warehouses 
where goods are received from and shipped out over 
its lines of railway. These warehouses are for the 
principal part constructed upon the strip of land re- 
ferred to as Railroad Street by virtue of permission so 
to do granted by defendant. In addition to its through 
freight and passenger trains and many local freight and 
passenger trains which pass over its tracks through 
such railroad addition over the strip of land referred 
to as Railroad Street, the defendant operates thereover 
many switching trains engaged in the handling of 
goods from and to the warehouses aforesaid, and the 
same thing is true along its right of way on both sides 
of the said Railroad Addition for a distance of a mile 
or more. The principal part of the business section 
of the City of Spokane lies to the north of defendant’s 
right of way where it runs through the city, but a con- 
siderable business section lies to the south of its tracks, 
and more than one-half of the residence section of the 
city lies to the south of its tracks. In consequence of 
the location of its right of way through the heart of the 
city almost equally dividing the population thereof, the 
traffic across its right of way over the public streets 
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of the city has become very heavy and is growing 
greater each year. Street railway lines are laid upon 
many of the city’s streets crossing the defendant’s right 
of way, and street cars are continually passing there- 
over. So great has the volume of business become 
that there is ever and imminent danger arising from 
the crossing of defendant’s tracks at grade, not only 
to those who cross its tracks by a street car or other 
vehicle, or on foot, but to the passengers upon de- 
fendant’s trains, and the operation of defendant’s rail- 
road system through the City of Spokane has been 
much hindered and impeded, and has been rendered 
much less efficient than it would be if there were a 
separation of grades, and in a few years, with the in- 
creasing growth of the city, it will become almost 
impossible to efficiently operate its lines through Spo- 
kane. The danger and inconvenience, both to the pub- 
lic and to the defendant, arising from the crossing 
of defendant’s tracks by streets at grade, has long 
been recognized by the people of the City of Spokane, 
by the city officials, and by the defendant, and it has 
been the desire of all that such changes might be made 
in the grades of the city’s streets and of the defendant’s 
right of way as should do away with grade crossings. 
After several years of study, negotiations, and con- 
sultation, a plan was arrived at for making changes in 
the grades of the city’s streets and of defendant’s right 
of way, so that a separation of grade between the right 
of way and the streets should be accomplished, and to 
carry out such plan the city council of the City of Spo- 
kane, on or about February 16, 1912, duly passed and 
adopted Ordinance No. C594, a copy of which is at- 
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tached hereto, marked Exhibit A and is prayed to be 
read as a part of this answer, such ordinance being the 
same ordinance which is referred to in the plaintiff’s 
bill of complaint. The plan of grade separation pro- 
posed was agreed to by defendant, and it accepted the 
terms and conditions of the ordinance in writing, as 
required by the provisions thereof, and defendant ever 
since has been and is now willing to comply with such 
ordinance, and to execute the same in all respects, and 
even though it had not been so willing to comply with 
its conditions, the ordinance is mandatory in terms and 
in character, and the City of Spokane could have com- 
pelled defendant to comply therewith. 

Still further answering with respect to such ordi- 
nance, defendant alleges that therein and thereby the 
City of Spokane undertook to and did provide for the 
change of the grade of its streets which have hereto- 
fore crossed defendant’s right of way and tracks at 
grade, and that under and by virtue of the laws of 
the State of Washington the City of Spokane was au- 
thorized and empowered in its discretion to make such 
changes in the grade of its streets. Under and by vir- 
tue of such ordinance, the City of Spokane is now pro- 
ceeding to provide for changes in the grade of its 
streets where they cross the defendant’s right of way 
and tracks, and is proceeding and will proceed to take 
all steps which are necessary to make the changes in 
the grade of its streets contemplated by the ordinance 
in question. If defendant should in this cause be en- 
joined from making the change in the grade of its 
right of way and tracks as provided in such ordinance 
and as it proposes to do in compliance therewith, the 
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City of Spokane will be prevented from making the 
change in the grade of its streets which is contem- 
plated by such ordinance, and which it is proceeding 
to make, for the proposed changes in its streets cannot 
be made unless, as a part of the plan thereof, the 
change of grade of defendant’s right of way is made 
as required by such ordinance. To enjoin defendant, 
therefore, from changing the grade of its right of way 
and tracks is, in effect, to enjoin the City of Spokane 
from making the contemplated changes in the grade of 
its streets and to enjoin the enforcement of a city ordi- 
nance, and the defendant says that therefore the City 
of Spokane is a necessary party to this suit to answer 
with respect to the validity of an ordinance duly 
adopted by its city council and to defend against any 
decree the effect of which will be to prevent it from 
carrying out its schemes of municipal improvement. 

10. Defendant denies that anything done or 
claimed by it with respect to the change of grade in 
question is contrary to equity or good conscience, and 
tends to the wrong, injury, or oppression of the plain- 
tiff, and denies that plaintiff is remediless in the 
premises at common law, and can only have relief in 
a court of equity. It avers, on the contrary, that if it is 
mistaken with respect to any matter or thing done, 
or claimed by it hereunder, and plaintiff is entitled to 
compensation by way of damages, or otherwise, by rea- 
son of the construction of the fill proposed and the 
Operation of the trains thereover, that then the mat- 
ter of the compensation to be paid is cognizable by 
courts of law in proper proceedings brought therefor, 
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and that the same is not subject to the jurisdiction of 
a court of equity. 

All of which matters and things this defendant 
stands ready to aver and prove as this court shall 
direct, and prays to be hence dismissed with its rea- 
sonable costs and charges in this behalf sustained. 

(Signed) CREUMIEES Vy BUN 

(Signed) EDWARD J. CANNON. 

(Signed) GRAVES, KER & GREAWIES 
Solicitors for Defendant. 


ECE “aXe 
ORDINANCE NO. €594. 

An ordinance requiring the Northern Pacific Rail- 
way Company to separate its grade from that of the 
street grades within a portion of the City of Spokane 
by elevating the plane of its tracks and by changing 
the grade of certain of the streets, and affecting cer- 
tain streets, avenues and alleys of said city. 

The City of Spokane does ordain: 

Section 1. The Northern Pacific Railway Company 
is ordered and required to separate its grade from that 
of the street grades by elevating the plane of its tracks 
and by changing the grade of certain of the streets, 
within the portion of the City of Spokane hereinafter 
set forth, in the manner and upon the conditions here- 
inafter specified. 

Section 2. The district within which said railway 
company shall effect the separation of its grade from 
the street grade shall extend from and _ including 
Sprague avenue and Division street on the east to and 
including Sixth avenue on the west and all streets and 
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avenues excepting those to be vacated as hereinafter 
provided within the limits of said district, shall be 
crossed at an elevation and in the manner herein pro- 
vided. 

Section 3. As soon as the railway company has 
completed the separation of grades as herein provided, 
it shall remove all of its tracks from the present sur- 
face of the streets within the district described in Sec- 
tion 2 of this ordinance, and shall not thereafter lay 
down any tracks across streets at grade within such 
district, but the railway company may at any time 
construct, maintain and operate additional tracks 
across streets within said district in accordance with 
the specifications in this ordinance contained. 

Section 4. Said separation, except at street cross- 
ings, and as otherwise in this section provided, shall 
be accomplished by an embankment of earth or other 
suitable filling material and in the district extending 
from Sprague avenue and Division street on the east 
to Walnut street on the west, said embankment shall 
be retained by walls of concrete or stone masonry car- 
ried up to the subgrade of the roadbed. From the 
point where the walls terminate at or near Walnut 
street westerly to Sixth avenue, a substantial iron 
fence of design satisfactory to the city council, with 
concrete or masonry posts shall be constructed between 
the streets and connected at each with the bridge abut- 
ments; provided that between Brown street and Wash- 
ington street such separation may be accomplished by 
structures of concrete, steel or iron, or a combination 
of these materials. Such materials may also be used 
at other places between streets according to plans and 
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specifications to be submitted to and approved by the 
city council. 

Section 5. Said elevated tracks shall be carried 
across the streets and avenues specified herein upon 
bridges constructed of iron, steel or concrete, or a com- 
bination of these materials, supported at the end upon 
abutments of concrete or stone masonry, so located 
that the exposed face of the said abutments shall be 
parallel to and coincident with or entirely outside the 
outside limits of the streets or avenues, and supported 
intermediately by three rows of colums, one of which 
shall be placed parallel to and within the established 
curb on each side of the streets, the remaining row 
shall be so placed that the center of same coincides 
with the center of the street; the minimum spacing of 
the columns parallel with the street shall be 13 feet 
between centers. Said bridges shall have substantial 
ballasted floors and shall be so constructed and main- 
tained as to prevent water, dirt, oil or other substances 
from dropping from the elevated structure into the 
street. Walls and posts of said bridges shall be cal- 
cimined, painted or otherwise kept in a sightly and 
cleanly condition upon order of the city council. The 
bridge across Washington street shall be supported in- 
termediately by one row of columns so placed that the 
center of the same coincides with the center of the 
street. Said bridges shall conform generally in their 
essential features to the plan attached and made a 
part of this ordinance and marked “Northern Pacific 
Railway Company, Spokane Grade Separation, typical 
plan for 75-foot street crossing at right angles to 
tracks.” 


Northern Pacific Railway Company. 3 


Section 6. The elevated street crossings herein re- 
ferred to shall be constructed in accordance with the 
following conditions and specifications, and the word 
“grade,” as used in said specifications shall be under- 
stood to mean in all cases the elevations and rate of 
grade of the center lines of the streets. These grades 
and elevations may be varied at the discretion of the 
commissioner of public works, to the extent necessary, 
to give proper drainage to all points of the streets 
affected, to give proper crowning of the roadways and 
to provide for vertical curves where the algebraic sum 
of the rates of grades equals or exceeds 3 per cent. 
PeRAGUE AVENUE AND DIVISION STREET. 


Sprague Division . 


Avenue Street 
Width, face to face of abutment___75 feet 75 feet 
Pefommot toadway ..._.._.-_--__ 51 feet pill feet 
fdti ot sidewalks_............. 12 feet 12 feet 
Momimum vertical clearance...______ 14 ft 6in. 12 feet 


The existing surfaces of Sprague avenue and 
Division street shall not be depressed below elevation 
N21.7 city datum. 

From the aforesaid elevation, easterly to an inter- 
section with the present surface of the street, at or near 
the east side of Hilliard street, the grade of Sprague 
avenue shall not exceed 3.6 feet in 100 feet. From 
the aforesaid elevation westerly to an intersection with 
the present surface of the street at or near Browne 
street, the grade of Sprague avenue shall not exceed 
four (4) tenths foot in 100 feet. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at a point 
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near the south side of Riverside avenue, the grade of 
Division street shall not exceed 1.62 feet in 100 feet. 

From the aforesaid elevation southerly to a point ap- 
proximately 75 feet south of the south line of Sprague 
avenue, the grade of Division street shall not exceed 
3.57 feet in 100 feet, and from the last described point 
to an intersection with the present surface of the street, 
at a point near the south line of First avenue, the grade 
of Division street shall not exceed three and four- 
tenths (3.4) feet in 100 feet. 

From Division street to the west side of Pine street 
the grade of First avenue shall not exceed 2.21 feet in 
100 feet; across Pine street the grade shall be level, 
and from the east side of Pine street to an intersec- 
tion with the present surface of the street at or near 
the west side of Hilliard street, the grade of First ave- 
nue shall not exceed 5.27 feet in 100 feet. 

From Sprague avenue to the northerly curb line of 
First avenue the grade of Pine street shall not exceed 
4.7 feet in 100 feet; between curb lines of First ave- 
nue the grade of Pine street shall not exceed 1.82 feet 
in 100 feet, and from the southerly curb line of First 
avenue to the northerly line of Pacific avenue, the 
grade of Pine street shall not exceed 5.71 feet in 100 
feet. From the northerly line of Pacific avenue to an 
intersection with the present surface of the street at or 
near the south line of Pacific avenue, the grade of 
Pine street shall not exceed 0.66 feet in 100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet east and west from Pine 
street approaches in the alleys in blocks seven (7) and 
eight (8) of Saunders’ addition to Spokane, and when- 
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ever these alleys or either of them are graded or im- 
proved any additional cost in the work incurred by rea- 
son of the changes in grades of Division and Pine 
streets, as in this ordinance provided, shall be borne 
by the railway company. 


BROWNE STREET. 


Pe atheeiace to face abutments_._._._c.c.__.____- 75 feet 
Peemorsroad Way ——-.____._-___----___-=... Slrect 
PS aamimomestaewalks______._________-_.._--- 12 feet 
imi vertical clearance_________.________ 12 feet 


The grade of Browne street shall not be depressed 
below elevation 19123.3 city datum. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at or 
near the south line of Sprague avenue, the grade of 
Browne street shall not exceed 1.5 feet in 100 feet. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the northerly line of Pacific avenue, the grade 
of Browne street shall not exceed 4.6 feet in 100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet, east from Browne street, 
an approach in the alley in block 2, First addition to 
Fourth addition to Railroad addition to Spokane, and 
whenever this alley is graded or improved, and ad- 
ditional cost in the work incurred by reason of the 
change in grades of Browne street as in this ordi- 
nance provided, shall be borne by the railway company. 


WASHINGTON STREET. 
Width, face to face abutments___-____-~- 74 feet 
Pe eot Toadway______.._-__--------- pl tect 
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Width of sidewalks222 a2 eae eee 11 feet 6 in. 

Miniintim vertical clecieasmcc ee ee 18.2 feet 
The grade of Washington street shall remain as it 


now exists. 


STEVENS ot REET: 


Width, face to face abutments22—-------2 22a 75 feet 
Width of roadway 222=22====--2--..——— olicet 
Width of sidewalks2-222- 2 @ =] "2 =e 12 feet 
Minimum vertical clearance=_ 2% =___-2 = 22am t2eiteet 


The grade of Stevens street shall not be depressed 
below elevation 1918.0 city datum. 

The grade of Stevens street shall continue northerly 
on this elevation to an intersection with the present 
gradient of Stevens street from First avenue to a point 
124.9 feet south of the south line of First avenue ex- 
tended southerly. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street, approxi- 
mately 240 feet north of the northerly line of Second 
avenue, the grade of Stevens street shall not exceed 
Opiecm an 100 teet. 

HOWARD STRERT: 


Midtiedract tol tace of abutinents__--2-2= 75 feet 
NVACEMp Ole KOaGwyay eee =o ecco a oe Si Sieen 
Widthinotl sidewallkeameea== = 52. 5___ ae 12 eet 
Minimum verticalaclearamces=—-- 5-2" == 14 feet 6 in. 


The grade of Howard street shall not be depressed 
below elevation 1914.7 city datum. 

The grade of Howard street shall continue northerly 
on this elevation to an intersection with the present sur- 
face of the street at a point approximately 155 feet 
south of the south line of First avenue. 
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From the aforesaid elevation southerly to an inter- 

section with the present surface of the street at or near 

the north line of the alley in Blocks 28 and 29, Rail- 

road addition to Spokane, the grade of Howard street 
shall not exceed 2.4 feet in 100 feet. 
Wei STREET 


cum tace to face of abutments._...--_____ 66 feet 
P ewmoreroadway_.._-_____________==---.- 42 feet 
amor ssidewalks_.____.__.__..-________-- 12 feet 
Momma vertical clearance.____-_._________.. 12 feet 


The grade of Wall street shall not be depressed be- 
low elevation 1916.8 city datum. 

The grade of Wall street shall continue northerly on 
this elevation to an intersection with the present sur- 
face of the street at a point approximately 225 feet 
south of the southerly line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at a point 
approximately 270 feet north of the northerly line of 
Second avenue, the grade of Wall street shall not ex- 
feed 3 feet in 100 feet. 

Ost SPREE. 


Width, face to face of abutments____-______ 66 feet 
[wane toadway-.__._____--_...-.....-~.- lp iget 
Se ceimror sidewalks. —-.-.-_._..._.___.._.-. 1ZGieen 
Pian vertical clearance_________.______ 12 feet 


The grade of Post street shall be depressed to such 
an extent that a uniform grade will extend from the 
present surface of the ground at a point 155.06 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
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ond avenue. The rate of grade between the aforesaid 


points shall not exceed 2.4 feet in 100 feet. 
LINCOP STREET. 


Width, face to face of abutments____==== =a 75 feet 
Width of road ay=o=aeeeeeenees 22) Oniect 
Width of sidewalks.== 2222-2" _._____ 2 IZeteet 
Minimum vertical clearance=-— "=== 2" 222 12 eiecet 


The grade of Lincoln street shall remain as it now 
exists, unless the city shall decide to change the grade 
of same from the south line of First avenue to a point 
155.22 feet southerly from the south line of First ave- 
nue, before it is necessary for the Northern Pacific 
to pave that portion of Lincoln street lying between 
their present right of way limits, in which case the 
Northern Pacific shall regrade, repave, recurb and re- 
sidewalk and otherwise improve said Lincoln street 
corresponding to the improvements on either side of 
their right of way from a point 155.22 feet south of 
the south line of First avenue to a point 300 feet north 
of the north line of Second avenue, at such grades 
as the city shall by ordinance establish therefor. 

MONK@L sl RE ET. 


Width, face to face of abuttments____-_-_ 75 feet 
Vidliimet ‘roadway eee=ss =. 228 Soe 51 fees 
Width of sidevwallkisaoeae 2 =~. 12 feet 
Minimum vertical clearance ____-_-2222 13 feet 6 in. 


The grade of Monroe street shall be depressed to 
such an extent that a uniform grade will extend from 
the present grade of the ground at a point 155.44 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
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near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforesaid 
points shall not exceed 3.3 feet in 100 feet. 


MADISON STREEL 


Width, face to face of abutments________.__.. 75 feet 
Peeumol 1oadway_-____----_....---.=-2-s5 Sileercet 
eromonesidewalks..___._._....__..----==-=_ 12 feet 
Mina vertical clearance_____.._.._..._--- 12 feet 


The grade of Madison street shall be depressed to 
such an extent that a uniform grade will extend 
from the present surface of the ground at a point 
155.63 feet south from the south line of First avenue 
to an intersection with the present surface of the 
ground at or near a point 300 feet north of the north 
line of Second avenue. The rate of grade between 
the aforesaid points shall not exceed 3.2 feet in 100 feet. 


(een ksON STREET: 


Width, face to face of abutments___________ 75 feet 
Pee rmomn@adway—---..-....---.---=-~.=-+- olicel 
P eanmoresidewalks_.___._.__._.______...____.. 12 feet 
iminium vertical clearance._._..__._._.__._____. 12 feet 


The grade of Jefferson street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforsesaid 
limits shall not exceed 3.3 feet in 100 feet. 
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ADAMS SURBE Il: 


Width, face to face of abutments_._._..c._..__ 75 feet 
Width of roadway22=====e==.----—- === pllmicet 
Width of sidéwalks=aage22===--_2)2=2.aam 12 feet 
Minimum vertical clearamecs2—2__. 222222 eee IZteet 


The grade of Adams street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the afore- 
said limits shall not exceed 2.4 feet in 100 feet. 


CEDAR SIREET. 


Width, face to face Gi abutmentssio22-2e— 100 feet 
Width of®roadwayoo._-. 25> =e 68 feet 
Width of sidewalke22___- 225. 22222222 ee 16 feet 
Minimum vertical clearance _-—_ 222222222 12 feet 


The grade of Cedar street shall remain as it now 


exists. 

WALNUT STREEY. 
Width, face to face of abutments________ 75 feet 
Viligimot roadway eae ==2----255.-2-— 5] feet 
Widthe of isidewallsmeene == - 2 22 ee 12 feet 
Minimum! vertical@elearance.—- -_-_-- ee 14 feet 6 in. 


The grade of Walnut street shall not be depressed 
below elevation 1910.4 city datum. 

The grade of Walnut street shall continue northerly 
on this elevation to an intersection with the present 
surface of the street at a point approximtely 10 feet 
south of the northerly line of Pacific avenue produced. 

The grade of Walnut street from the aforesaid eleva- 
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tion southerly to an intersection with the present 
surface of the street at a point approximately 90 feet 
north of the northerly line of Second avenue, shall not 
@ ceca 3 feet in 100 feet. 

From Walnut street to a point 100 feet west of the 
west line of Walnut street, the grade of Pacific avenue 
Baailmot exceed 2 feet in 100 feet. 


Perri STREET AND SECOND AVENUE, 
Maple Second 


Steer Avenue 

Width between outside supports of 
VS ja 7omicct 7 yateet 
Pitino: roadway-_.._...---.-_-- eletect Silvieet 
Pearman sidewalks___..._____.---- 12 weet IZ ieet 
animium vertical clearance_____--- 14 ft. © ingel2* teet 


The grade of Maple street and Second avenue shall 
not be depressed below elevation 1911.1 city datum. 

The grade of Maple street from this elevation north- 
erly to an intersection with the present surface of the 
street at the southerly line of Pacific avenue, shall not 
Emeccad 0.3! feet in 100 feet. 

The grade of Maple street from the aforesaid ele- 
vation southerly along Maple street to an intersection 
with the present surface of the street at a point ap- 
proximately 110 feet south of the southerly line of Sec- 
ond avenue, shall not exceed 3 feet in 100 feet. 

The grade of Second avenue from the aforesaid ele- 
vation easterly to an intersection with the present sur- 
face of the street at a point approximately 95 feet east 
of the easterly line of Maple street, shall not exceed 
3 feet in 100 feet. 
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The grade of Second avenue from the aforesaid 
elevation westerly to an intersection with the present 
surface of the street at a point approximately 185 feet 
west of the westerly line of Maple street, shall not 
exceed 3 feet in 100 feet. 


THIRD AVENUE. 


Width, face to face of abutments._____-22a= 75 feet 
Width of roadway_.-----_ 2%. "= ao Steet 
Width of sidewalks__222=___""_____-. 22 12 feet 
Minimum vertical clearance_._____--_-- === Zecet 


The grade of Third avenue shall not be depressed 
below elevation 1913.7 city datum. 

The grade of Third avenue from this elevation 
easterly to an intersection with the present surface of 
the street at or near the east line of Ash street pro- 
duced, shall not exceed 2.0 feet in 100 feet. 

The grade of Third avenue from the aforesaid ele- 
vation westerly to an intersection with the present sur- 
face of the street at or near the east line of Oak street, 
shall not exceed 2.6 feet in 100 feet. 

From Third avenue to a point 100 feet south of the 
south line of Third avenue, the grade of Ash street 
shall not exceed 2 feet in 100 feet. 


HOWRTH AVENUE. 


Width, face to facevot abutments_=2_-== See 75 feet 
Width of roadwayaeee=====——-—-—- eee 40 feet 
Width of sidewallmeeese==22------ === 17.5 feet 
Minimum verticaliglearance: =" =_ == ae 12 feet 


Supporting posts instead of being placed at the curb 
line shall be so placed as to provide for a 51-foot road- 
way, should the same be constructed in the future. 
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The grade of Fourth avenue shall not be depressed 
below elevation 1910.0 city datum. 

The grade of Fourth avenue from this elevation 
easterly to an intersection with the present surface of 
the street at a point approximately 10 fect east of the 
west line of Oak street shall not exceed 4 feet in 
100 feet. 

The grade of Fourth avenue from the aforesaid 
elevation westerly to an intersection with the pres- 
ent surface of the street at or near the east line of 
Cannon street, shall not exceed 2.1 feet in 100 feet. 

The grade of Elm street northerly from the north 
line of Fourth avenue to an intersection with the pres- 
ent surface to the street, at or near the southerly line 
of Third avenue shall not exceed 3 feet in 100 feet. 


PInth AVENUE AND CANNON STREET. 

Fifth avenue and Cannon street shall be merged into 
one crossing, by revising their location and be car- 
ried under the elevated tracks through a structure of 
the following dimensions, to be constructed with abut- 
ments at right angle to said tracks. 


Width, face to face of abutments___._________ 75 feet 
Saino roadway_—..--_--_..-..---.-..-.- pilicet 
Peraeomor sidewalks_....._.__......._...--. 12 feet 
lanemim vertical clearance.._:_c._._.c.-....-- ie ieet 


The grade of Fifth avenue and Cannon street shall 
not be depressed below elevation 1905.0 city datum. 

The grade of Cannon street from this elevation 
northerly for a distance of approximately 35 feet to 
the southerly line of the intersection of Fifth avenue 
and Cannon street in their revised location shall not 
exceed 5 feet in 100 feet; the grade across this inter- 
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section shall be level, and from the northerly line of 
the intersection to an intersection with the present sur- 
face of the street at or near the southerly line of Fourth 
avenue the grade shall not exceed 4.7 feet in 100 feet. 

The grade of Cannon street from the aforesaid eleva- 
tion southerly to an intersection with the present sur- 
face of the street, at or near the northeriy@linemo: 
the alley in Block 24, Cannon’s addition, shall not ex- 
eced 1-2 feet 10) 100Rieer 

The grade of Fifth avenue easterly from the afore- 
said elevation to an intersection with the present sur- 
face of the street at or near the west line of Elm street 
shall not exceed 2.82 feet in 100 feet. 

From the intersection of Fifth avenue and Cannon 
street the grade along Fifth avenue westerly to an 
intersection with the present surface of the street at 
or near the east line of Chestnut street shall not ex- 
ceed! Ji tect 1s U0nieer 

The said railway company shall, within six months 
after the passage and acceptance of this ordinance, pro- 
cure and dedicate for the purpose of a public street, 
that portion of Block 11, Cannon’s addition to said city, 
necessary to widen Fifth avenue and Cannon street 
in their new location to their present width of 75 feet, 
and shall also execute such instrument to the city as 
will vest in said city the perpetual right to use for 
street purposes such portions of the right of way of 
the railroad company as is included within the limits 
of said Fifth avenue and Cannon street as changed. 
In case said railway company shall be unable to pur- 
chase said property, or any part thereof, at a price 
deemed by said company to be reasonable, then the 
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same shall be condemned by the City of Spokane for 
street purposes and the compensation and damages 
awarded in such proceeding, including court costs and 
other expenses of litigation that may be incurred there- 
in, shall be paid by said railway company, and said 
company shall have the right to take part in said con- 
demnation proceedings in behalf of the city by coun- 
sel employed by it, and shall have the right to have all 
witnesses that it may name called to testify in such 
condemnation proceedings. 


SIXTH AVENUE. 


f fatiiace to tace of abutments__.c.iuu.__... 60 feet 
Se ideeorstoadway——_--____-___..-..--.---- 40 feet 
Pr iauieot sidewalks__...._.______.-.-..-... 10M ect 
Pimms yertical clearance-___._._.____.__..__ 12 feet 


Sixth avenue shall be opened, graded and improved 
by the city through an assessment district as pro- 
vided by law, and the railway company, by its accept- 
ance of this ordinance, shall be deemed to have con- 
sented to the opening of Sixth avenue across its right 
of way, and to have waived any claim for compensation 
therefor, provided it is not required to bear any part 
of the cost of opening, grading, and otherwise improv- 
ing said street, other than what it may be legally as- 
sessed for such property as it has abutting said Sixth 
avenue, after being opened. The bridge shall be con- 
structed by the railway company at its expense. 

The surface of the street shall not be established 
at a higher elevation than elevation 1900.5 city datum, 
at any point under the elevated structure of the railway 
company. 
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Section 7. All damages to property arising from 
the re-establishment of grades of those portions of 
Stevens, Post, Lincoln, Monroe, Madison, Jefferson 
and Adams Streets, lying north of the railway com- 
pany’s tracks, as hereinbefore provided, except the 
property owned by the railway company, shall be paid 
by the city either directly or by means of an assessment 
district legally created therefor. The railway com- 
pany, by its acceptance of this ordinance, waives any 
claim for abuttal damages by reason of the re-establish- 
ment of the grades of said streets, and shall be relieved 
by the city from any local improvement assessments 
imposed, or which might be legally imposed, for the 
purpose of paying for any abuttal damages resulting 
from said re-establishment of grades. 

Section 8. The city of Spokane undertakes forth- 
with upon the acceptance of this ordinance, by the 
necessary proceedings to legally establish the changes 
in the grades of the streets, avenues and alleys specified 
in section 6 hereof. 

Section 9. All sidewalks and curbs in the streets 
and avenues where changes of grade are to be made 
under the provisions of this, ordinance, shall be 
placed at such elevation above the grade of the streets 
and avenues as the city council may direct. 

Section 10. Excepting, as herein otherwise pro- 
vided, the railway company shall, after it has made 
the changes in the grades, of the streets, avenues and 
alleys herein authorized, restore all paving and side- 
walks that it may disturb in carrying out the work 
to as nearly as possible their former condition of 
usefulness, using the same kind of material, excepting 
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where on account of increase of grade the city council 
may require the use of a different kind of material, 
in which event such other material shall be used. 
When the tracks have been removed from any of the 
present street surfaces at any crossing where the tracks 
are to be elevated as herein provided, the railway 
company shall with reasonable dispatch thereafter, 
grade, pave, and provide curbs and sidewalks for that 
portion of the street upon its right of way situated 
between the existing paving and sidewalks on each side, 
and in such manner and with such material as shall 
conform thereto. 

Section 11. The railway company shall provide 
for the drainage of the several crossings as provided 
for in this ordinance, by the construction of receiving 
basins properly located in or immediately adjacent to 
said crossings, which said receiving basins shall be 
connected with and discharge their contents into city 
sewers. 

Section 12. The railway company is hereby per- 
mitted and authorized to enter upon the streets, ave- 
nues and alleys, and make such excavation and do 
such work, as may be necessary to carry out the sep- 
aration of grade as herein provided, also to obstruct 
or close temporarily any streets, avenue or alleys to 
such extent and for such length of time as may be 
reasonably necessary; also make temporary changes 
in its tracks at the present street grade crossings and 
construct and maintain temporary structures and 
falsework in the streets, avenues and alleys, subject 
to the approval of the commissioner of public works. 

Section 13. All water pipes, sewers and other utili- 
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ties owned by the city, including all service connections 
necessary with the abutting property, shall be moved 
to the position made necessary by the change of 
grade in streets, avenues and alleys under this ordi- 
nance by the city, under the supervision of the com- 
missioner in charge of such utilities at such a time and 
in such manner as will interfere as little as possible 
with the work being carried on by the railway com- 
pany. 

The cost and expense of changes in position of 
utilities owned by the city, made necessary by the 
change of gradient, including the replacement of such 
utilities at the proper depth to secure as nearly as 
may be their former state of usefulness, shall be 
borne by the railway company, and the cost shall 
be paid into the city treasury monthly upon the 
rendering to the railway company by the proper de- 
partment of the city, bills for the expense incurred 
in this work during the previous month. 

All work upon the streets, avenues, and alleys re- 
quired to be done by the railway company, under this 
ordinance, shall be performed to the satisfaction of 
the commissioner of public works. 

Section 14. The railway company, by its acceptance 
of this ordinance, agrees to indemnify and save harm- 
less the city from all loss, costs and damages which 
it may suffer, or which may be recovered against it, 
on account of damage to persons or property arising 
out of the performance of any of the work to be done 
by the railway company, or by the city, under the 
provisions of this ordinance, including the damage to 
abutting property resulting from re-establishment of 
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street and including lawful damage resulting from 
street vacations. 

Section 15. The city of Spokane will exercise to 
the full extent its police and other powers, to require 
all persons and corporations occupying or using any 
portions of the public streets, avenues or alleys affected 
by the provisions of this ordinance to conform, at their 
own expense, such occupation or use to the grade 
changes, alignment and structures herein provided 
for, and to that end to do all the excavating, filling 
and other work necessary to such conformation, and 
to require all street railway companies to also repave 
that portion of such streets between their rails, and 
where there are two or more tracks, between their 
tracks, all of such work to be done at such times and 
in such manner as to cause the minimum amount of 
interference or hindrance to the work of the railway 
company, and nothing in this ordinance shall be con- 
strued as relieving any person or corporation, so oc- 
cupying or using such streets, avenues or alleys, from 
liability to make such changes and do such work at 
their own sole cost and expense. If it should transpire 
that the powers of the city are inadequate to that 
end, then the city will prosecute such condemnation 
proceedings as may be necessary, and the railway com- 
pany shall pay such judgments as may be finally 
awarded and the costs of such proceedings. 

Section 16. The railway company shall bear all 
the expense of effecting the separation of grades in 
the manner herein provided, including the damages to 
abutting property resulting from the changes in the 
streets, avenues and alleys herein authorized, excepting 
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such expenses as are to be borne by corporations or indi- 
viduals under the provisions of sections 6 and 15 hereof, 
and such abuttal damages as are to be borne by the city 
under the provisions of section 7 hereof, and if suit shall 
be brought against said city to recover damages on ac- 
count of said changes, timely notice thereof shall be 
given the railway company, and it shall have the right to 
defend the same in the name of the city, and no such suit 
shall be settled without the consent of the railway com- 
pany. If it shall become necessary for said city to 
bring condemnation suits in furtherance of the work 
to be done under the terms of this ordinance, said 
city shall bring the same upon request of said railway 
company, and said railway company shall aid in and 
have the right to control the prosecution of said suit 
through counsel selected by it. 

Section 17. The city of Spokane undertakes by 
appropriate proceedings to vacate such portions of 
any street, avenue or alley as are upon the right of 
way of the railway company in the district between 
Sprague avenue and Division street on the east, and 
Sixth avenue on the west, and across which overhead 
bridges are not to be constructed by the railway com- 
pany under the provisions of section 6 hereof, such 
vacation to be made effective before the tracks are 
elevated across the streets, avenues or alleys to be 
vacated. 

Section 18. When the railway company has elevated 
its tracks in accordance with this ordinance, so that the 
same are ready for use then and thereupon, all pro- 
visions of the ordinances of the city of Spokane having 
for their purpose the protection of street traffic at 
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grade street crossings, shall cease to be applicable to 
such railway company as to that portion of its tracks 
so elevated. 

Section 19. Such lghting as may be ordered by 
the city council to adequately illuminate the streets 
and sidewalks beneath said bridges shall be provided 
and maintained by said city at the expense of the rail- 
way company. Bills for said lighting shall be paid 
monthly by the railway company. 

Section 20. Said railway company shall begin the 
work by it to be performed under the terms of this 
ordinance on or before October Ist, 1912, and there- 
after diligently, continuously and in good faith pro- 
secute said work until the separation of grades required 
by this ordinance is completed, said separation to be 
completed on or before October Ist, 1915, unless 
prevented by weather conditions, strike or strikes, or 
legal proceedings, injunction order, or other process 
of a court of competent jurisdiction, and said rail- 
way company shall give notice in writing, to the cor- 
poration counsel of said city, of the institution of legal 
proceedings or the pendency of any strike or strikes; 
and said city shall thereupon have the right to inter- 
vene in any suit or proceeding and move for a dis- 
solution of injunction or restraining order, or for any 
other proper order, remedy or relief. 

Section 21. Nothing in this ordinance contained 
shall be deemed to be a waiver or surrender of any 
of the police powers of the city, or be taken in any 
way to deprive the city of the right to properly ex- 
ercise such power. 
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Section 22. All the work done under the provisions 
of this ordinance by the Northern Pacific Railway 
Company, by direct employment of labor or by contract, 
shall be performed on the basis that citizens of Spo- 
kane, married men and men of families, shall be given 
preference in employment; the lists of the city free 
employment office are at the disposal of said railroad 
company to this end. 

Section 23. The railway company shall accept the 
terms and conditions of this ordinance within 45 days 
after its passage, by filing with the city clerk of said 
city of Spokane a written acceptance of the same, and 
if not accepted within said time, said ordinance shall 
be null and void unless further time be expressly given 
by the city council. 

Sections 24. This ordinance shall take effect and 
be in force 30 days from and after its passage. 

Passed the City Council, Feb. 16, 1912. 

W. J. HINDLEY, Mayor. 
Attest: C. A. FLEMING, City Clerk. 


Service of within answer is hereby acknowledged 
titseout, day of Feb, 1913. 
(Signed) POST, AVERY & HIGGINS, 
For Plaintiffs. 
Endorsements: Answer of deft. to Bill of Com- 
plaint of H. A. & L. D. Holland Company. 
Filed February 5, 1913. 
W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 
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In the District Court of the United States, in and for 
the Eastern District of Washington. 


GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US. 
ae NORTHERN PACIFIC RAILWAY COM- 
EANY, 
Defendant. 
iN EOULT ¥- 


To the Honorable the Judges of the District Court 
of the United States, in and for the Eastern District 
of Washington: 

George Turner and Bertha Turner, his wife, as 
Plaintiffs, bring this their bill, against the Northern 
Pacific Railway Company, a corporation, as defendant; 
and thereupon Plaintiffs complain and say: 

1. That the Plaintiffs are citizens of the State 
of Washington, residing at Spokane, Spokane County, 
Washington, in the Eastern District of Washington, 
and that the defendant, the Northern Pacific Railway 
Company, named as defendant in the caption, is a 
corporation duly organized and existing under the 
laws of the’ State of Wisconsin, and having its prin- 
cipal place of business in the Eastern District of 
Wisconsin, and a citizen of the said State, and an 
inhabitant of the Eastern District of the said State; 
and that the amount in controversy in this cause as 
hereinafter shown is of more than three thousand 
dollars in value, exclusive of interest and costs. 

2. That plaintiffs are husband and wife, and 
that all the property and property rights of either 
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of them in the State of Washington, including the 
real property hereinafter described, is held by them 
and belongs to them as a community under the laws 
of the State of Washington. 

3. That on, to-wit, the 20th day of January, 
A. D. 1881, the Northern Pacific Railroad Company, 
a corporation, was the owner in fee and in possession 
of the following described tract of land to-wit: The 
North half of Section nineteen (19), Township twenty- 
five (25) North, Range forty-three (43) East of the 
Willamette Meridian, lying and being in Spokane 
County, in the then territory (now State) of Wash- 
ington; that the said tract of land abutted, on the 
south, the town of Spokane Falls, then having a popu- 
lation of not to exceed three hundred people; that on, 
said date, the said Northern Pacific Railroad Company 
duly and executed and filed and recorded in the 
office of the Auditor of Spokane County, in said 
Territory, a town plat of an addition to the said town 
of Spokane Falls, called Railroad Addition to Spo- 
kane Falls, which said addition was laid out upon 
and occupied the greater part of the tract of land above 
described, upon which said plat was shown lots and 
blocks and streets and alleys, with figures and explan- 
tory notes showing the sizes of the said lots and 
blocks, and the width of the streets and alleys, and 
with the names of the several streets plainly indicated 
in writing thereon, and which said plat contained a 
writing, duly made and executed by and on behalf of 
said Northern Pacific Railroad Company, dedicating 
the streets and alleys shown on said plat to the use 
of the public. A copy of the said town plat is hereunto 
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attached, and made a part of this bill of complaint 
and marked “Plaintiff Exhibit A.” 

4. That in and upon the said town plat, and 
extending from Washington Street on the east to 
Adams Street on the west, a Street two hundred 
twenty-five and seven tenths (225.7) feet wide, was 
marked and indicated and named and called ‘“Rail- 
road Street,” which said Street was in and by the 
said plat and the dedicatory writing attached thereto, 
and was intended by the said Northern Pacific Rail- 
road Company to be dedicated to the use of the public 
as a Street, with a reservation in the said Railroad 
Company of the right to use and employ the surface of 
the said Street for the railway tracks and other uses 
of the said Railroad Company, as indicated on said plat, 
which were to-wit: a single line of track located in 
approximately the center of said Railroad Street and 
extending throughout its entire length, with two 
switch tracks, one on each side of the main track, 
extending from Post Street on the east to Monroe 
Street on the west, and with a Depot building on the 
north side of the northerly switch track, and abutting 
thereon. And Plaintiffs allege that from the time of 
the filing of said town plat as aforesaid, Railroad 
Street became a public street and that it has ever 
since remained and now is a public street. 

5. That thereupon, and immediately thereafter, 
the said Northern Pacific Railroad Company put 
upon the market and proceeded to sell and dispose of 
to the public, for a consideration in money, the lots and 
blocks marked and described on the said town plat, 
and that prior to the year 1889 it had sold to indivi- 
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viduals, and conveyed by deeds with the usual covenants 
of warranty, all or nearly all the lots and blocks shown 
on the said town plat as abutting on Railroad Street, 
describing the same in the said deeds by reference 
to the plat filed as aforesaid, and that on, to-wit: Dec- 
ember 14, 1881, it sold to Plaintiff's grantor, and con- 
veyed to him by deed with the usual covenants of 
warranty, lots One (1) and Two (2) @ingieloc: 
Thirteen (13) of said Railroad Addition, describing 
the same in the said deed solely by reference to the 
said town plat, and Plaintiffs by mesne conveyances 
from the grantee of the said Railroad Company, are 
now the owners in fee of said lots One and Two, 
Block Thirteen of said Railroad Addition; said lots abut 
on Railroad Street and Plaintiffs have erected two build- 
ings on said lots abutting on said Railroad Street, 
at a cost to them of approximately Three Hundred 
Thousand Dollars, which said buildings are now stand- 
ing intact and in use. One of the said buildings is a 
six story office building, and the other a’theatre building 
intended and designed and now used and employed 
for theatrical presentations. 

6. That immediately after the filing and record- 
ing of the said town plat, Railroad Street was thrown 
open to public use as a street by the said Northern 
Pacific Railroad Company, and was used and employed 
as a street by the public, with the knowledge and 
consent of the said Railroad Company, for more than 
ten years, during which time it sold to individual 
members of the public the lots abutting on said Street, 
and during which time individuals and corporations 
owning abutting on said street, constructed residence 
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and business buildings fronting on said street, which 
were served for purpose of ingress and egress and light 
and air, and all other street purposes, by said Rail- 
road street, all with the knowledge and consent and 
the procurement and acquiescence of the said Northern 
Pacific Railroad Company. In the year 1889 a great 
fire destroyed all the business part of the then town 
of Spokane Falls, including all buildings abutting on 
Railroad Street in the said Railroad Addition, and at 
the time of the said fire, Railroad Street was one of 
the principal streets of the said town, built up almost 
solidly with residences and business buildings, most 
of them fronting on said Railroad Street, and served by 
the said street. All of the said buildings then standing 
on the south side of Railroad Street, except buildings 
on corner lots, had no other means of access than by 
and through Railroad Street, and the plaintiffs allege 
that if for any reason the act of the said Railroad Com- 
pany in filing and recording the said town plat was 
ineffective to dedicate Railroad Street as a Street, 
under the laws of the Territory of Washington, relating 
to the making and recording of town plats, that the 
intention and purpose of said Railroad Company, as 
aforesaid, to open said Railroad Street as a Street 
following by the opening of the same, and the accept- 
ance and user of the same by the public as a Street 
as aforesaid, constituted a common law dedication 
of the said street to the use of the public. 

7. That the defendant, the Northern Pacific Rail- 
way Company, is now the owner and in possession 
of all the property and property rights, corporeal or 
incorporeal, of the said Northern Pacific Railroad Com- 
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pany, having succeeded to them in the year 1896 by 
purchase at a Judicial sale of the said property and 
property rights, and is engaged in operating the line 
of railway formerly owned and operated by the last 
named Company from Lake Superior to Puget Sound, 
which said line of railway passes through the City of 
Spokane, (formerly the town of Spokane Falls) on the 
surface of Railroad Street in the said City. 

8. That at the time of the dedication of Rail- 
road Street, as Plaintiffs are informed and _ believe, 
and on such information and belief allege, it was not 
believed or intended by the said Northern Pacific 
Railroad Company that the said town would or should 
grow to any appreciable extent, and it was believed 
that the uses and purposes reserved to the said Railroad 
Company, and shown on the town plat of its addition 
to Spokane Falls, would at all times be sufficient for 
the purposes of its business, and Plaintiffs allege 
that the uses and purposes so shown on the said town 
plat were the only uses and purposes intended to be 
reserved by it, and the only uses and purposes that 
were in fact and in law reserved by it in its plat 
dedicating to the public the streets and alleys of Rail- 
road Addition to Spokane Falls. Since the filing and 
recording of said town plat the name of the town of 
Spokane Falls has been changed to that of the City 
of Spokane, and the population of the City of Spokane 
has grown to approximately one hundred and twenty- 
five thousand people, and all or nearly all of the lots 
and blocks of Railroad Addition, including those 
abutting on Railroad Street, are in private ownership, 
and have been improved by the erection of business 
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buildings costing in the aggregate many millions of 
dollars. From the year 1881 to the year 1896 the said 
Railroad Street was used and employed by the said 
Northern Pacific Railroad Company for certain of its 
tracks laid upon the surface of the street, and for 
a small Depot building in the center of the Street, but 
not otherwise, and since the year 1896 the said Street 
has been used and employed by the Northern Pacific 
Railway Company, the successor in interest of the 
Northern Pacific Railroad Company, for the use of its 
tracks upon the surface of said street, but not other- 
wise; and all lots and blocks in Railroad Addition, 
and the lots and blocks in said Addition abutting on 
Railroad Street in particular, would be seriously in- 
jured and damaged by any further uses of said Rail- 
road Street than that reserved in the dedication of 
Railroad Addition, and that to which it has 
been put for now more than thirty years, and 
particularly by any structure placed in the said Street 
which will close the same to the public or impair 
the full use of the same as a street by the public and the 
abutting owners; yet nothwithstanding that fact, and in 
violation of the rights of the owners of lots abutting 
on Railroad Street, the defendant, the Northern Pacfic 
Railway Company has threatened to and is now about 
to proceed to build and erect in said Railroad Street, 
extending its entire length through Railroad Addition, 
a dirt fill or embankment, secured by retaining walls 
of concrete or stone masonry, approximately fifteen 
feet high, and occupying the said Street for a width of 
Eighty-five feet for the purpose of carrying its tracks 
at an elevation instead of upon the surface of said 
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street as at present, which said dirt fill or embankment 
will destroy Railroad Street, or seriously impair its 
use and enjoyment by the public, and by the abutting lot 
owners, for purposes of access and light and air and 
other beneficial use and enjoyment of their property, 
and in addition when the said structure is built 
and trains are operated on it, the trains will cast 
upon abutting properties, and upon other property in 
the vicinity, dirt, dust, cinders, smoke, deleterious 
gases, and other poisonous deleterious and offensive 
substances, and will cause great access of noise and 
of jarring from the operation of trains, to such an ex- 
tent as to seriously interfere with the enjoyment of the 
real property in the vicinity, and to render the im- 
provements on said property unfit for residence or busi- 
ness purposes, all to the greatly increased detriment of 
abutting properties. The Theatre building erected on 
the abutting lots of the Plaintiffs will, from the causes 
aforesaid, be rendered valueless or of but little value, 
and the office building of Plaintiffs erected on the same 
lots, will be greatly impaired for the purposes of 
rental and will be greatly diminished in value. The 
diminution in value to the abutting lots of Plaintiffs and 
the buildings erected thereon, if the said elevated 
structure in Railroad Street be built, and maintained, 
will be more than One Hundred and Twenty-five 
Thousand Dollars, and plaintiffs will be damaged to 
that amount. 

9. That it is contemplated and intended by the 
defendant, as Plaintiffs are informed and believe, and 
on such information and belief allege, when the said 
elevated structure shall be built and tracks laid thereon, 
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to receive and transport on the said tracks through the 
City of Spokane, the freight traffic, both of its own 
and of other transcontinental railroad lines, both east 
and west bound traffic, and that the said elevated 
structure is to be built for that purpose, and for none 
other; that the operation of heavy freight trains over 
the said structure will be so continuous or at such 
short intervals, and the said trains will cause such 
noise and produce such jarring and will cast such 
quantities of dirt, dust, cinders, smoke, and deleterious 
gases, that the same will impair the enjoyment and 
impair the value of all real property situated on or 
in the vicinity of said Railroad Street; that Railroad 
Street extends east and west through the heart of the 
business center of the City of Spokane, and some of 
the most valuable business property in the said City 
with the most valuable improvements thereon, lies and 
abuts upon each side of said Railroad Street, and 
Plaintiffs allege that, situated as it will be, and used 
for the purpose contemplated, the said elevated struc- 
ture will be a nuisance per se and without reference 
to its situation and character as an unlawful obstruction 
of Railroad Street. 

10. That the defendant pretends to be acting under 
the duress and compulsion of a mandatory ordinance 
of the City of Spokane, requiring it to elevate its 
tracks on Railroad Street so that the same will pass 
over the cross streets at a sufficient height to permit 
traffic on the cross streets to pass thereunder without 
hindrance; that while it is true that the said ordinance 
professes to order and require the defendant to separate 
its grade from that of the street grades by elevating 
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the plane of its tracks, the said ordinance contains 
the following controlling provision: “Section 23. 
The Railway Company shall accept the terms and 
conditions of this ordinance within forty-five days after 
its passage, by filing with the City Clerk of said City 
of Spokane a written acceptance of the same, and if 
not accepted within said time, said ordinance shall 
be null and void unless further time be expressly 
given by the City Council.” Said ordinance was 
drafted and presented to the City Council by the de- 
fendant, and its passage was solicited by the defendant, 
which has solicited a similar ordinance from the City 
Council for many years, but had always been defeated 
in its efforts to have such an ordinance passed by 
the protest of the citizens and property owners of 
the City of Spokane. The purpose of the defendant 
in seeking the passage of said ordinance was to im- 
prove the grade of its railway through the City of 
Spokane, so that it might with greater ease and less 
cost, haul its own east and west bound freight traffic, 
and that of other transcontinental railroads through 
the City of Spokane, and no consideration of the public 
health or safety actuated it in seeking the passage of 
the ordinance, nor, as Plaintiffs verily believe, actuated 
the Council of the City of Spokane in the passage of 
the said ordinance; and Plaintiffs allege that the pas- 
sage of the said ordinance in the guise of a mandatory 
ordinance, when it was in truth merely a permissive 
ordinance was a lawless and arbitrary exercise of power 
on the part of the City Council, instigated by the 
defendant, for the purpose of destroying or curtailing 
the rights of owners of property abutting on Railroad 
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Street, in opposing the building of the elevated struc- 
ture in Railroad Street, or failing that, in securing 
adequate damages for injuries inflicted on their prop- 
erty by the building of said structure. 

Plaintiffs allege that the said ordinance is absolutely 
void because the subject matter of the same is, by 
the laws of the State of Washington, committed to the 
exclusive jurisdiction of another and different agency 
of the State, to-wit, the Public Service Commission 
of the State, and because the said ordinance under- 
takes to authorize without authority in the City 
Council to so authorize an obstruction of one of the 
public streets of the City of Spokane, and that it is 
also void as an attempt on the part of the Council of 
the City of Spokane to authorize the maintenance and 
operation of the defendant’s railroad through the City 
of Spokane in a manner that will constitute the same 
a public nuisance irrespective of its effect as an ob- 
struction of Railroad Street, and Plaintiffs allege 
further that if the said ordinance be valid, it confers 
no authority on the said defendant to obstruct Rail- 
road Street in the manner aforesaid and for the 
purpose aforesaid, without first having had ascertained 
and determined in the manner provided by law, the 
extent of the loss and injury inflicted on real property 
abutting on said Railroad Street by the structure 
aforesaid, and without first paying to the owners of 
such abutting property the loss and injury so found 
and ascertained. But the said defendant pretends 
that the ordinance of the City of Spokane before re- 
ferred to, authorized it to erect and maintain the said 
structure and to operate its line of railway thereon, 
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without regard to the injurious effects of the same 
on the abutting owners, and without making to them 
compensation for the injurious effects thereof upon 
their abutting property, and it denies that they are 
entitled to compensation in the premises, and the said 
defendant will, pursuant to the pretended authority of 
the ordinance aforesaid, proceed to erect and build 
the said structure and to maintain the same, and to 
operate its freight and passenger trains over the same, 
unless restrained by the injunction of this Honorable 
Court. 

11. All of which actings, doings, and pretenses 
of the said defendant, are contrary to equity and 
good conscience, and tend to the manifest wrong, 
injury and oppression of the Plaintiffs in the premises. 
In consideration whereof, andforasmuch as_ the 
Plaintiffs are remediless in the premises, at and by 
the strict rules of the common law, and can only have 
relief in a court of equity, where matters of this nature 
are properly cognizable and relievable, Plaintiffs pray: 

1. That a writ of subpoena issue against the de- 
fendant, the Northern Pacific Railway Company, re- 
quiring it to appear in this Court and answer this bill 
of complaint, but without oath, all answers under oath 
being hereby expressly waived, and to stand and abide 
such orders and decrees as the Court may from time 
to time make, adjudge and enter in the premises. 

2. That pending the final determination of the 
subject matter hereof, a preliminary injunction issue 
restraining the said defendant from constructing, build- 
ing, or maintaining in Railroad Street the elevated 
structure in this bill described or any structure of a 
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similar kind or character, and that on final hearing the 
Court render a decree perpetually enjoining and re- 
straining the defendant from constructing, building and 
maintaining in Railroad Street the elevated structure 
in this bill described or any structure of a similar 
kind or character, and that if, pending the final hear- 
ing, the defendant shall have constructed and built 
such structure in Railroad Street, in whole or in part, 
that the Court, as part of its final decree, issue a man- 
datory injunction requiring and compelling the defend- 
ant to remove the said structure from Railroad Street 
and to restore the said Street to the condition in which it 
was before the building and erection of said structure. 

3. That if for any cause the Court shall consider 
that the defendant is entitled to build and erect said 
structure in Railroad Street, that this cause be re- 
tained and that the Court issue a perpetual injunction 
enjoining and restraining the defendant from build- 
ing, erecting and maintaining the said structure, as 
alleged in the complaint, until it shall have caused 
to be ascertained and paid, in the manner provided by 
the constitution and laws of the State of Washington, 
compensation for the property of the Plaintiffs taken 
and damaged by the building, erection and main- 
tenance of said structure as aforesaid. 

4. And for such other and further relief as to the 
Court shall seem meet and equitable. 

(Siened) TURNER & GERAGHTY, 

(iened) POST, AVERY & HIGGINS. 

Solicitors for Plaintiffs. 
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State of Washington, 
County of Spokane,—ss. 

Before me, the undersigned Notary Public, in and 
for the State and County aforesaid, personally appeared 
George Turner, one of the above named Plaintiffs, who, 
on being duly sworn, deposes and says: that he has 
read the foregoing bill of complaint, and knows the 
contents thereof, and that the same is true of his 
own knowledge, except as to matters stated on in- 
formation and belief, and as to these matters he 
believes it to be true. 

(Signed) GEORGE TURNER: 

Subscribed and sworn to before me this 6th day of 
January, 1913. 

(Signed) J. M. GERAGE RY, 
Notary Public. 
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Endorsement: Bill of Complaint of Geo. Turner, et 
i, 
Filed January 7, 1913. 
W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States, in and for 
the Eastern District of Washington, Northern 


Division. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs, 
US. 


(HE NORTHERN PACIFIC RAILWAY COM- 
EAC Y ; 
Defendant. 
No. 1581. 


IN EQUITY. 


The answer of The Northern Pacific Railway Com- 
pany, defendant, to the complaint of George Turner 
and Bertha Turner, 

This defendant answers and says: 

1. Admits that plaintiffs are citizens of the State 
of Washington, residing in the Eastern District of 
Washington and that defendant is a corporation or- 
ganized and existing under the laws of the State of 
Wisconsin and a citizen and inhabitant of said state; 
admits that the amount in controversy in this cause 
is more than three thousand dollars, exclusive of in- 
terest and costs. 

2. Admits that plaintiffs are husband and wife and 
that the property in their bill described is held by 
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them and is owned by them as a community under the 
laws of the State of Washington. 

3. Admits that on, to-wit, the 20th day of January, 
1881, the Northern Pacific Railroad Company did own 
in fee the North one-half (N 1-2) of Section Nineteen 
(19), Township Twenty-five (25) North Range Forty- 
three (43) East of the Willamette Meridian, lying in 
Spokane County, in the then territory, now State of 
Washington; admits that such tract of land abutted 
on the south, the then town of Spokane Falls having 
a population of not to exceed three hundred people; 
admits that on to-wit: the 20th day of January, 1881, 
said railway made and filed and caused to be recorded 
in the office of the Auditor of Spokane County in 
said Territory, a town plat of an addition to the said 
Town of Spokane Falls, called Railroad Addition to 
Spokane Falls, and that said addition was laid out upon 
and occupied a portion of the land aforesaid; and ad- 
mits that upon said plat was shown lots and blocks and 
streets and alleys and the names of the streets and the 
width of the streets and alleys; admits that the copy 
attached to said bill of complaint marked “plaintiffs’ 
exhibit A” is substantially a correct copy of said plat. 
Further answering in respect of said town plat, de- 
fendant says that the dedicatory writing on the paper 
whereon said plat is delineated, signed by John W. 
Sprague, and to which is attached a certificate of his 
acknowledgment thereto before one E. E. Cooper, a 
Notary Public, under date of December 8, 1880, con- 
tained an exception from the dedication of the marked 
streets on said plat of that strip of land 225.7 feet in 
width, designated as Railroad Street, and that such 
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exception from the dedication is to be read in connec- 
tion with the dedication and in connection and as a part 
of the whole plat, and each and every part thereof. 

Further answering the averments of the bill in re- 
spect to the ownership of the real estate occupied by 
said town plat, defendant says: 

The Northern Pacific Railroad Company acquired 
title to a strip four hundred feet in width, across said 
land, to-wit: two hundred feet in width on each side of 
the centre of its main track as marked and shown on 
said town plat in “Railroad Street” for the right of 
way for its railroad, granted to it by the second sec- 
tion of the act of Congress, approved July 2, 1864, in- 
corporating said company; and that it acquired title to 
the balance of said land by section three of said act. 

4. Defendant denies that upon said plat a street 
was marked or indicated, as is averred in the fourth 
paragraph of the complaint, but says that the strip of 
land marked “Railroad Street” on said plat, was and 
is by said plat and the dedicatory and explanatory writ- 
ing thereon and a part thereof excepted from dedica- 
tion as a street either in whole or in part; denies that 
the Northern Pacific Railroad Company in and by said 
plat or the dedicatory writing attached thereto, or at 
all, intended to dedicate said strip of land to the use 
of the public as a street or at all, or with or without 
the reservations stated in said bill and particularly 
stated in Paragraph Fourth; and defendant denies that 
from the time of filing said plat, or at all, said strip 
of land became a public street, and denies that it now 
is a public street. 

Further answering the alleged dedication of “Rail- 


es H.A.& L. D. HollamdsC omvet al, vs. 


road Street,” defendant says that the Northern Pacific 
Railroad Company was wholly without power to dedi- 
cate said strip of land or any part thereof as a street 
either with or without reservation, or in any other 
manner to convey or part with title or easement to or 
in said strip of land granted to it for a right of way 
as above alleged; and that if said plat and the writing 
thereon or any other matter or thing alleged in the 
bill might or could be constructed as a dedication to 
public use of the strip of land called “Railroad Street,” 
to the extent alleged in the bill, or at all, the same 
was and is wholly void and of no effect therefor. 

5. Defendant admits that after the filing of said 
plat the Northern Pacific Railroad Company did put 
upon the market and sell and dispose of to the public 
the lots and blocks marked on said plat and that prior 
to the year 1889 it had so sold and disposed of and con- 
veyed with the usual covenants of warranty, portions 
of the lots and blocks shown on the said plat as abut- 
ting on Railroad Street, and that in a portion of said 
deeds it did describe said property by reference to the 
said plat; admits that on or about December 14th, 
1889, it did convey to plaintiffs’ grantor, lots one (1), 
and two (2) in block thirteen (13) of said Railroad 
Addition, describing the same by reference to said town 
plat, and admits that plaintiffs by mesne conveyances 
have acquired title to said lots and are now the owners 
thereof, and that the plaintiffs have erected upon said 
property the buildings in Paragraph Fifth of the bill 
mentioned and described. 

6. Defendant denies that after the filing of said 
plat, or at all, the strip of land referred to as “Rail- 
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road Street” was thrown open to the public use as a 
street by the Northern Pacific Railroad Company and 
denies that it was used as a street by the public with 
the knowledge and consent of the Railroad Company, 
or at all; denies that individuals and corporations used 
said street for the purpose of ingress and egress and 
for light and air, and for other purposes, with the 
knowledge and consent of the Northern Pacific Rail- 
road Company, or at all; admits the destruction of the 
business portion of Spokane Falls by fire in 1889, in- 
cluding the buildings near to or abutting upon the 
strip of land called Railroad Street, but denies that 
such strip of land was one of the principal streets of 
the town at that time or at all, and denies that any 
buildings standing or abutting upon such strip of land 
had no other means of access, and denies that the in- 
tention and purpose of said Railroad Company was to 
open said strip of land as a street, and denies that 
the same was accepted by the public as a street as 
alleged in said bill, or at all, and denies that the acts 
and things mentioned in said bill and particularly in 
Paragraph Sixth thereof, constitutes a common law 
dedication of said street to the use of the public. And 
further answering the averments of the bill in respect 
of the use of said strip of land by the public, the de- 
fendant says that such use as the public made thereof 
was permissive only and for the purposes of the Rail- 
road Company in conveniencing the public having oc- 
casion to do business with it. 
7. Admits that this defendant is now the owner and 
in possession of all the property and property rights 
of the Northern Pacific Railroad Company and that it 
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succeeded to the same in the year 1896 by purchase 
at judicial sale and that it is engaged in operating the 
line of railway formerly owned and operated by the 
said railroad company from Lake Superior to Puget 
Sound, and admits that its said line of railway passes 
through the City of Spokane on the surface of the strip 
of ground referred to as Railroad Street. 

8. Defendant states that it has no knowledge or in- 
formation as to whether or not the Northern Pacific 
Railroad Company, at the time of the filing of the 
said plat, believed that the Town of Spokane Falls 
would not grow to any appreciable extent, but it denies 
that there was in law any reservation to the Railroad 
Company of any uses or purposes in the strip of land 
marked as “Railroad Street,’ but avers that in law 
and in fact the said strip of land was entirely excepted, 
both by operation of the law, through the words of ex- 
ception used, and in the intention of the Railroad Com- 
pany, from dedication as a public street on said plat; 
defendant admits that since the filing and recording of 
the plat the name of the Town of Spokane Falls has 
been changed to the City of Spokane and that the popu- 
lation has grown to approximately 125,000 people, and 
admits that a portion of the lots and blocks in Rail- 
road Addition abutting upon the strip of land marked 
upon said plat “Railroad Street” are in private owner- 
ship and that some of them have been improved by 
the erection of business buildings; defendant admits 
that between the years 1881 and 1896 its said right 
of way on said tract marked Railroad Street was used 
and employed by the said Railroad Company for tracks 
laid upon the surface thereof and for a depot building 
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thereon, but alleges that said strip of land likewise was 
used for all of the needed railroad purposes of said 
company; defendant likewise admits that since 1896 it 
has used and employed said strip of land for the use 
of such tracks as it needed in the operation of its road 
laid upon the surface and has used it likewise at all 
times since it has been in the possession and owner- 
ship thereof for all purposes needed in connection with 
the operation of its road; defendant denies that the 
lots and blocks in Railroad Addition in general, and 
that the lots and blocks in said addition abutting on 
said strip of land in particular, could be seriously in- 
jured and damaged by the use of said land for further 
additional railroad purposes and for the construction 
of the elevated tracks thereon as proposed by the de- 
fendant under the ordinance referred to in the bill of 
complaint, and denies that any of said lots and blocks 
would be injured at all, but on the contrary alleges 
that all of the same would be benefited by said change 
of grade and operation of its tracks on said elevated 
grade; defendant admits that it is about to proceed to 
build and erect on the strip of land marked Railroad 
Street in said plat, a dirt fill secured by retaining 
walls of concrete and stone masonry, approximately 
fifteen feet high and occupying the strip for a width 
of about eighty-five feet, for the purpose of carrying 
its tracks at such elevation instead of upon the surface 
of said strip as at present; defendant denies, however, 
that such fill will seriously or at all impair access of 
light and air or any other beneficial use of any prop- 
erty in said Railroad Addition or to any of the prop- 
erty abutting upon said 225.7 feet strip and denies that 
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the trains operating thereon will cast upon abutting 
property or upon other property in the vicinity, dirt, 
dust, cinders, smoke, deleterious gases, or other poi- 
sonous, deleterious and offensive substances and will 
cause any access of noise or jarring because of the 
operation of trains, to such an extent as to seriously 
interfere with the enjoyment of the real property in 
the vicinity, or to interfere with the enjoyment of the 
said property at all, or will in any wise render the 
improvements on said property unfit for residence or 
business purposes, or will result in any increased detri- 
ment to abutting property; denies that the theatre 
building described in the bill of complaint will be ren- 
dered valueless or of little value or will be injured at 
all, and denies that the office building of plaintiffs, re- 
ferred to in the bill of complaint, will be impaired for 
the purposes of rental, or will be greatly diminished 
in value or diminished in value at all, and denies that 
plaintiffs will be damaged in any sum. 

9. Defendant admits that it contemplates and in- 
tends to receive and transport on its tracks through 
the City of Spokane laid upon said fill, the freight traf- 
fic both of its own and of other transcontinental rail- 
way lines, and that the said elevated structure is to be 
built for that purpose, but denies that the trains operat- 
ing thereon will cause noise or produce jarring or cast 
dirt, dust, cinders, smoke, or other deleterious gases 
upon the real property in the vicinity or upon the prop- 
erty of the plaintiffs or that it will in anywise impair 
the enjoyment or value of the same; defendant admits 
that valuable business property in the said city and 
valuable improvements thereon lie and abut upon each 
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side of said 225.7 feet strip of land, and alleges that 
said property is used wholly for warehouse purposes 
and is built abutting said strip of land to obtain easy 
access to the tracks of the defendant company for the 
purpose of loading and unloading freight; defendant 
denies that said elevated fill will be a nuisance per se 
or at all, or an unlawful or other obstruction of such 
strip of land. 

10. Defendant admits that it is acting in part un- 
der the duress and compulsion of an ordinance of the 
City of Spokane requiring it to elevate its tracks 
through the city so that traffic upon the city streets 
shall pass over its right of way and tracks otherwise 
than at grade, but alleges that in the elevation of its 
tracks and the change of grade of the strip of land re- 
ferred to as Railroad Street, it acted also in the ex- 
ercise of its inherent right and power to make such 
changes thereon as might be necessary for the proper 
operation of its railroad system, and that under and 
by virtue of the grant of Congress to its predecessor 
in interest, the Northern Pacific Railroad Company, 
of the right of way in which is included the strip of 
land referred to herein as Railroad Street, it had the 
power, and it was its duty, at any time to make such 
changes in the grade thereof as should be required in 
the proper operation of its railroad line, and it avers 
that the change of grade which it proposes to make is 
required for the proper operation of its railroad lines, 
and that it is essential to the discharge of its duties 
to the public that such changes be made, and no act 
of the Northern Pacific Railroad Company, or this de- 
fendant, could or did disable it from exercising its 
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power to make such changes in the grade of its line 
as should be necessary in the operation of its railroad 
system. Defendant admits that the ordinance of the 
City of Spokane referred to contained the section that 
is quoted in the tenth paragraph of the complaint; ad- 
mits that an ordinance was drafted by defendant and 
presented to the city council, and its passage was 
solicited by defendant; admits that it has for some 
time sought the passage of an ordinance relating to 
the abolition of grade crossings, but denies that the 
ordinance which was adopted was drafted or pre- 
sented to the city council by defendant, or that its 
passage was solicited by defendant, or that it has 
solicited a similar ordinance from the city council for 
many years, or at all, and that it has been defeated 
in its efforts to have such an ordinance passed by the 
protests of property owners of the City of Spokane. 
Defendant denies that in endeavoring to secure the 
abolition of grade crossings, its purpose was to im- 
prove the grade of its railway through the City of 
Spokane; denies that no consideration of the public 
health or safety actuated it in seeking the passage of 
an ordinance having that purpose; denies that no 
consideration of the public health or safety actuated 
the city council in the passage of the ordinance in 
question; denies that the enactment of the ordinance 
was a lawless and arbitrary exercise of power on the 
part of the city council; denies that it was instigated 
by defendant; denies that such ordinance was other 
than it appears to be upon its face; denies that its 
adoption was for the purpose of destroying or cur- 
tailing the rights of abutting property owners to op- 
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pose the building of the proposed fill upon the strip of 
land marked Railroad Street, and denies that it was 
for the purpose of preventing such property owners 
from securing adequate damages for injuries inflicted 
to their property by the building of the structure; de- 
fendant also denies that the ordinance is void because 
the subject matter of the same is by the laws of the 
state committed to the jurisdiction of the Public Serv- 
ice Commission of the state, but avers that if it be 
the law that the Public Service Commission of Wash- 
ington is, under the statutes of that state, alone em- 
powered to compel the separation of grade crossings, 
that fact is utterly immaterial in the case in hand. 
The City of Spokane has by the ordinance in question 
provided for the change of the grade of its streets, a 
matter of which it has exclusive jurisdiction, and as a 
part of the plan for the change of such streets, as 
proposed -by such ordinance, it is essential that the de- 
fendant change the grade of its right of way and 
tracks as proposed in such ordinance. The defendant 
is not opposing such change, but has _ consented 
thereto, and even if it be that the Public Service Com- 
mission alone has power to compel a change of grade 
over the protest of a Railroad Company, there is noth- 
ing in that rule which forbids a city to change the 
grade of its streets and a railroad company, such as 
defendant, to make such changes in the grade of its 
tracks as will permit the city’s plans for grade change 
to be effectual. Defendant denies that the ordinance 
in question is void because it undertakes to author- 
ize an obstruction of one of the public streets of the 
City of Spokane; denies that it is void because it is an 
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attempt to authorize the maintenance and operation of 
the defendant’s railroad through the city in such a 
manner as will constitute a public nuisance. Defend- 
ant denies that such ordinance confers no authority on 
defendant to make the change in the grade of the 
strip of land referred to as Railroad Street without 
first having had ascertained and determined the 
amount of loss and injury inflicted on real property 
abutting upon such strip by the change therein, and 
without first paying to the owners of such abutting 
property the loss and injury so caused. Defendant 
admits that it claims that the ordinance in question 
authorizes it to erect ard maintain the fill along such 
strip as proposed, and to operate its line of railway 
thereon without regard to the injurious effects, if any 
there are, resulting to the abutting owners, and with- 
out making to them compensation for the injurious ef- 
fects, if any there are, upon their property; admits 
that it denies that the property owners along said 
strip of land are entitled to compensation because of 
the change in grade thereon, and admits that it will, 
pursuant to the authority of the ordinance aforesaid, 
and in the exercise of its inherent power to make such 
changes in its own property as shall be necessary for 
the proper operation of its railroad lines, proceed to 
construct the fill contemplated by the ordinance along 
the strip of land aforesaid, and will maintain the same 
thereon, and will operate its freight and passenger 
trains over the same, unless restrained by the in- 
junction of this court. 

Further answering with respect to the ordinance re- 
ferred to in the bill of complaint and particularly with 
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respect to the matters and things set forth in the 
tenth paragraph of such complaint, defendant alleges 
that its railroad lines, over which are operated numer- 
ous transcontinental trains for the carriage of pas- 
sengers and freight, extend at grade across the whole 
of the City of Spokane, being a distance of four or 
five miles, and that many of the streets of the City of 
Spokane cross its tracks at grade. Where its right 
of way and tracks run through Railroad Addition over 
the strip of land referred to as Railroad Street, it is 
operating in the heart of the business section of Spo- 
kane; wholesale houses in all lines of business have 
located along its tracks and abutting thereupon are 
large warehouses where goods are received from and 
shipped out over its lines of railway. These ware- 
houses are for the principal part constructed upon the 
strip of land referred to as Railroad Street by virtue 
of permission so to do granted by defendant. In ad- 
dition to its through freight and passenger trains and 
many local freight and passenger trains which pass 
over its tracks through such railroad addition over 
the strip of land referred to as Railroad Street, the 
defendant operates thereover many switching trains 
engaged in the handling of goods from and to the 
warehouses aforesaid, and the same thing is true 
along its right of way on both sides of the said Rail- 
road Addition for a distance of a mile or more. The 
principal part of the business section of the City of 
Spokane lies to the north of defendant’s right of way 
where it runs through the city, but a considerable 
business section lies to the south of its tracks, and 
more than one-half of the residence section of the 
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city lies to the south of its tracks. In consequence 
of the location of its right of way through the heart 
of the city almost equally dividing the population 
thereof, the traffic across its right of way over the 
public streets of the city has become very heavy, and 
is growing greater each year. Street railway lines 
are laid upon many of the city’s streets crossing the 
defendant’s right of way, and street cars are con- 
tinually passing thereover. So great has the volume 
of business become that there is ever and imminent 
danger arising from the crossing of defendant’s tracks 
at grade, not only to those who cross its tracks by a 
street car or other vehicle or on foot, but to the pas- 
sengers upon defendant’s trains, and the operation of 
defendant’s railroad system through the City of Spo- 
kane has been much hindered and. impeded, and has 
been rendered much less efficient than it would be if 
there were a separation of grades, and in a few years, 
with the increasing growth of the city, it will be- 
come almost impossible to efficiently operate its lines 
through Spokane. The danger and_ inconvenience, 
both to the public and to the defendant, arising from 
the crossing of defendant’s tracks by streets at grade 
has long been recognized by the people of the City 
of Spokane, by the city officials, and by the defend- 
ant, and it has been the desire of all that such changes 
might be made in the grades of the city’s streets and 
of the defendant’s right of way as should do away 
with grade crossings. After several years of study, 
negotiations, and consultation, a plan was arrived at 
for making changes in the grades of the city’s streets 
and of defendant’s right of way, so that a separation 
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of grade between the right of way and the streets 
should be accomplished, and to carry out such plan 
the city council of the City of Spokane, on or about 
February 16, 1912, duly passed and adopted Ordi- 
nance No. C594, a copy of which is attached hereto 
marked Exhibit A and is prayed to be read as a part 
of this answer, such ordinance being the same ordi- 
nance which is referred to in plaintiff’s bill of com- 
plaint. The plan of grade separation proposed was 
agreed to by defendant, and it accepted the terms and 
conditions of the ordinance in writing, as required 
by the provisions thereof, and defendant ever since 
has been and is now willing to comply with such ordi- 
nance, and to execute the same in all respects, and 
even though it had not been so willing to comply with 
its conditions, the ordinance is mandatory in terms and 
in character, and the City of Spokane could have com- 
pelled defendant to comply therewith. 

Still further answering with respect to such ordi- 
nance, defendant alleges that therein and thereby the 
City of Spokane undertook to and did provide for the 
change of the grade of its streets which have hereto- 
fore crossed defendant’s right of way and tracks at 
grade, and that under and by virtue of the laws of 
the State of Washington the City of Spokane was 
authorized and empowered in its discretion to make 
such changes in the grade of its streets. Under and 
by virtue of such ordinance, the City of Spokane is 
now proceeding to provide for changes in the grade 
of its streets where they cross the defendant’s right 
of way and tracks, and is proceeding and will pro- 
ceed to take all steps which are necessary to make the 
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changes in the grade of its streets contemplated by the 
ordinance question. If defendant should in this cause 
be enjoined from making the change in the grade of 
its right of way and tracks as provided in such ordi- 
nance and as it proposes to do in compliance there- 
with, the City of Spokane will be prevented from 
making the change in the grade of its streets which is 
contemplated by such ordinance, and which it is pro- 
ceeding to make, for the proposed changes in_ its 
streets cannot be made unless, as a part of the plan 
thereof, the change of grade of defendant’s right of 
way is made as required by such ordinance. To en- 
join defendant, therefore, from changing the grade 
of its right of way and tracks is, in effect, to enjoin 
the City of Spokane from making the contemplated 
changes in the grade of its streets and to enjoin the 
enforcement of a city ordinance, and defendant says 
that therefore the City of Spokane is a necessary party 
to this suit to answer with respect to the validity of 
an ordinance duly adopted by its city council and to 
defend against any decree the effect of which will be 
to prevent it from carrying out its schemes of munic- 
ipal improvement. 

11. Defendant denies that anything done or 
claimed by it with respect to the change of grade in 
question is contrary to equity or good conscience, and 
tends to the wrong, injury, or oppression of the plain- 
tiffs, and denies that plaintiffs are remediless in the 
premises at common law, and can only have relief in 
a court of equity. It avers, on the contrary, that if 
it is mistaken with respect to any matter or thing 
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done, or claimed by it hereunder, and plaintiffs are 
entitled to compensation by way of damages, or other- 
wise, by reason of the construction of the fill proposed 
and the operation of the trains thereover, that then 
the matter of the compensation to be paid is cogniz- 
able by courts of law in proper proceedings brought 
therefor, and that the same is not subject to the juris- 
diction of a court of equity. 

All of which matters and things this defendant 
stands ready to aver and prove as this court shall 
direct, and prays to be hence dismissed with its rea- 
sonable costs and charges in this behalf sustained. 

(Signed) CHARLES W. BUNN. 

(Signed) EDWARD J. CANNON. 

(Sioned "GRAVES, KIZER & GRAVES, 
Attorneys for Defendant. 


Peel “AY 
ORDINANCE NO. C594. 

An ordinance requiring the Northern Pacific Rail- 
way Company to separate its grade from that of the 
street grades within a portion of the City of Spokane 
by elevating the plane of its tracks and by changing 
the grade of certain of the streets, and affecting cer- 
tain streets, avenues and alleys of said city. 

The City of Spokane does ordain: 

Section 1. The Northern Pacific Railway Company 
is ordered and required to separate its grade from that 
of the street grades by elevating the plane of its tracks 
and by changing the grade of certain of the streets, 
within the portion of the City of Spokane hereinafter 
set forth, in the manner and upon the conditions here- 
inafter specified. 
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Section 2. The district within which said railway 
company shall effect the separation of its grade from 
the street grade shall extend from and _ including 
Sprague avenue and Division street on the east to and 
including Sixth avenue on the west and all streets and 
avenues excepting those to be vacated as hereinafter 
provided within the limits of said district, shall be 
crossed at an elevation and in the manner herein pro- 
vided. 

Section 3. As soon as the railway company has 
completed the separation of grades as herein provided, 
it shall remove all of its tracks from the present sur- 
face of the streets within the district described in Sec- 
tion 2 of this ordinance, and shall not thereafter lay 
down any tracks across streets at grade within such 
district, but the railway company may at any time 
construct, maintain and operate additional tracks 
across streets within said district in accordance with 
the specifications in this ordinance contained. 

Section 4. Said separation, except at street cross- 
ings, and as otherwise in this section provided, shall 
be accomplished by an embankment of earth or other 
suitable filling material and in the district extending 
from Sprague avenue and Division street on the east 
to Walnut street on the west, said embankment shall 
be retained by walls of concrete or stone masonry car- 
ried up to the subgrade of the roadbed. From the 
point where the walls terminate at or near Walnut 
street westerly to Sixth avenue, a substantial iron 
fence of design satisfactory to the city council, with 
concrete or masonry posts shall be constructed between 
the streets and connected at each with the bridge abut- 
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ments; provided that between Brown street and Wash- 
ington street such separation may be accomplished by 
structures of concrete, steel or iron, or a combination 
of these materials. Such materials may also be used 
at other places between streets according to plans and 
specifications to be submitted to and approved by the 
city council. 

Section 5. Said elevated tracks shall be carried 
across the streets and avenues specified herein upon 
bridges constructed of iron, steel or concrete, or a com- 
bination of these materials, supported at the end upon 
abutments of concrete or stone masonry, so located 
that the exposed face of the said abutments shall be 
parallel to and coincident with or entirely outside the 
outside limits of the streets or avenues, and supported 
intermediately by three rows of colums, one of which 
shall be placed parallel to and within the established 
curb on each side of the streets, the remaining row 
shall be so placed that the center of same coincides 
with the center of the street; the minimum spacing of 
the columns parallel with the street shall be 13 feet 
between centers. Said bridges shall have substantial 
ballasted floors and shall be so constructed and main- 
tained as to prevent water, dirt, oil or other substances 
from dropping from the elevated structure into the 
street. Walls and posts of said bridges shall be cal- 
cimined, painted or otherwise kept in a sightly and 
cleanly condition upon order of the city council. The 
bridge across Washington strect shall be supported in- 
termediately by one row of columns so placed that the 
center of the same coincides with the center of the 
street. Said bridges shall conform generally in their 
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essential features to the plan attached and made a 
part of this ordinance and marked “Northern Pacific 
Railway Company, Spokane Grade Separation, typical 
plan for 75-foot street crossing at right angles to 
tracks.” 

Section 6. The elevated street crossings herein re- 
ferred to shall be constructed in accordance with the 
following conditions and specifications, and the word 
“grade,” as used in said specifications shall be under- 
stood to mean in all cases the elevations and rate of 
grade of the center lines of the streets. These grades 
and elevations may be varied at the discretion of the 
commissioner of public works, to the extent necessary, 
to give proper drainage to all points of the streets 
affected, to give proper crowning of the roadways and 
to provide for vertical curves where the algebraic sum 
of the rates of grades equals or exceeds 3 per cent. 
SPRAGUE AVENUE AND DIVISION STREET 

Sprague Division 


Avenue Street 
Width, face to face of abutment___75 feet 75 feet 
Weicin oL roadway 22222---25.2-- ol feet 5] diet 
Vitali of sidewalks__...._.____.- 12 feet 12 feet 
Minimum vertical clearance.._____- 14 ft 6 in. 12 feet 


The existing surfaces of Sprague avenue and 
Division street shall not be depressed below elevation 
1921.7 city datum. 

From the aforesaid elevation, easterly to an inter- 
section with the present surface of the street, at or near 
the east side of Hilliard street, the grade of Sprague 
avenue shall not exceed 3.6 feet in 100 feet. From 
the aforesaid elevation westerly to an intersection with 
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the present surface of the street at or near Browne 
street, the grade of Sprague avenue shall not exceed 
four (4) tenths foot in 100 feet. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at a point 
near the south side of Riverside avenue, the grade of 
Division street shall not exceed 1.62 feet in 100 feet. 

From the aforesaid elevation southerly to a point ap- 
proximately 75 feet south of the south line of Sprague 
avenue, the grade of Division street shall not exceed 
3.57 feet in 100 feet, and from the last described point 
to an intersection with the present surface of the street, 
at a point near the south line of First avenue, the grade 
of Division street shall not exceed three and _ four- 
tenths (3.4) feet in 100 feet. 

From Division street to the west side of Pine street 
the grade of First avenue shall not exceed 2.21 feet in 
100 feet; across Pine street the grade shall be level, 
and from the east side of Pine street to an intersec- 
tion with the present surface of the street at or near 
the west side of Hilliard street, the grade of First ave- 
nue shall not exceed 5.27 feet in 100 feet. 

From Sprague avenue to the northerly curb line of 
First avenue the grade of Pine street shall not exceed 
4.7 feet in 100 feet; between curb lines of First ave- 
nue the grade of Pine street shall not exceed 1.82 feet 
in 100 feet, and from the southerly curb line of First 
avenue to the northerly line of Pacific avenue, the 
grade of Pine street shall not exceed 5.71 feet in 100 
feet. From the northerly line of Pacific avenue to an 
intersection with the present surface of the street at or 
near the south line of Pacific avenue, the grade of 
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Pine street shall not exceed 0.66 feet in 100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet east and west from Pine 
street approaches in the alleys in blocks seven (7) and 
eight (8) of Saunders’ addition to Spokane, and when- 
ever these alleys or either of them are graded or im- 
proved any additional cost in the work incurred by rea- 
son of the changes in grades of Division and Pine 
streets, as in this ordinance provided, shall be borne 
by the railway company. 


BROMIVE STREET. 


Width, face to facemabucments2-.-__.___2 2m 75 feet 
Width of roadWay2aeeeee=e== == ___ 2 2a 51 feet 
Width of sidewalksaaeeee==22-___.._. _- 2 12 feet 
Minimum vertical clearances==—=......--22ee 12 feet 


The grade of Browne street shall not be depressed 
below elevation 19123.3 city datum. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at or 
near the south line of Sprague avenue, the grade of 
Browne street shall not exceed 1.5 feet in 100 feet. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the northerly line of Pacific ayenue, the grade 
of Browne street shall not exceed 4.6 feet in 100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet, east from Browne street, 
an approach in the alley in block 2, First addition to 
Fourth addition to Railroad addition to Spokane, and 
whenever this alley is graded or improved, and ad- 
ditional cost in the work incurred by reason of the 
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change in grades of Browne street as in this ordi- 


nance provided, shall be borne by the railway company. 


WASHINGION STREEM 


Width, face to face abutments.__________ 74 feet 
Sdeimot rOdd Way-=---...-.-..-. 51 feet 
Pinel Ol sidewalks — = =. ee 11 feet 6 in. 
Minimum vertical clearance....___._____ 18.2 feet 


The grade of Washington street shall remain as it 
now exists. 


SEEN STREET. 


Wiaatmetace to face abutments___...c....-_. 75 feet 
Pyigummot roadway.—-—--—__...__-------=.22 51 feet 
Pr aauimor Sidewalks. —--_________-----2 22. 12 feet 
Diitinaime vertical cleatance.___.....2222..-. 12 feet 


The grade of Stevens street shall not be depressed 
below elevation 1918.0 city datum. 

The grade of Stevens street shall continue northerly 
on this elevation to an intersection with the present 
gradient of Stevens street from First avenue to a point 
124.9 feet south of the south line of First avenue ex- 
tended southerly. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street, approxi- 
mately 240 feet north of the northerly line of Second 
avenue, the grade of Stevens street shall not exceed 
Setect in) 100 feet. 

HOWARD STREET. 


Width, fact to face of abutments_______-_ 75 feet 
foteunieot roadway...--_______________ Sliercen 
S pclimmor sidewalks.......______.-__. 12 feet 


Minimum vertical clearance.._._____._- 14 feet 6 in. 
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The grade of Howard street shall not be depressed 
below elevation 1914.7 city datum. 

The grade of Howard street shall continue northerly 
on this elevation to an intersection with the present sur- 
face of the street at a point approximately 155 feet 
south of the south line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or near 
the north line of the alley in Blocks 28 and 29, Rail- 
road addition to Spokane, the grade of Howard street 
shall not exceed 2.4 feet in 100 feet. 

WA SUREET. 


Width, face to face of abutments____________ 66 feet 
Width® of roadway s=ee—eee nen 2 a 42 feet 
Width of sidéwalkcaaeeee=s'= "2. ______ aa T2eeet 
Minimuni vertical t¢leajance==—="—---___- ae 12 feet 


The grade of Wall street shall not be depressed be- 
low elevation 1916.8 city datum. 

The grade of Wall street shall continue northerly on 
this elevation to an intersection with the present sur- 
face of the street at a point approximately 225 feet 
south of the southerly line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at a point 
approximately 270 feet north of the northerly line of 
Second avenue, the grade of Wall street shall not ex- 
ceed 3 feet in’ 100 feet, 

POST STREET. 


Width, face to face @@ abuinients___-__.__- = 66 feet 
Width of readWay.Jmeee== eee ae oiicet 
Width of sidewalks See == ees ee I 2eieet 


Minimum vertical clearances2——-_- 222-22 222 12 feet 
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The grade of Post street shall be depressed to such 
an extent that a uniform grade will extend from the 
present surface of the ground at a point 155.06 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the aforesaid 
points shall not exceed 2.4 feet in 100 feet. 
EINCOEN STREET, 


WWwidtle tace to ace of abutments_.....--.--2 75 feet 
Pooatnmol roadway. 222) ._..-.22222 see oliect 
Wiauieot sidewalks—----._._____u..-- 22525 12 feet 
Mimi vertical clearance._._._...._.__2 222 12 feet 


The grade of Lincoln street shall remain as it now 
exists, unless the city shall decide to change the grade 
of saine from the south line of First avenue to a point 
155.22 feet southerly from the south line of First ave- 
nue, before it is necessary for the Northern Pacific 
to pave that portion of Lincoln street lying between 
their present right of way limits, in which case the 
Northern Pacific shall regrade, repave, recurb and re- 
sidewalk and otherwise improve said Lincoln street 
corresponding to the improvements on either side of 
their right of way from a point 155.22 feet south of 
the south line of First avenue to a point 300 feet north 
of the north line of Second avenue, at such grades 
as the city shall by ordinance establish therefor. 


MONROE STREET. 


Width, face to face of abuttments_____-_ 75 feet 
abiee! coadway_—-.._.._----.-==.--. Sle teer 
Pidiieo! sidewalks_._......_-_.2.-=--—- 12 feet 


Miammnuim vertical clearance___________- 13 feet 6 in. 
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The grade of Monroe street shall be depressed to 
such an extent that a uniform grade will extend from 
the present grade of the ground at a point 155.44 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforesaid 
points shall not exceed 3.3 feet in 100 feet. 


MADISON STREET. 


Width, face to face of abutinents_..._.._2 2228 75 feet 
Width of roadway s2aeeeee=-22---. 51 feet 
Width of sidegalksueeeeee== 2-2-2 12 feet 
Minimum vertical@clearance--.__..__-_- 22 12 feet 


The grade of Madison street shall be depressed to 
such an extent that a uniform grade will extend 
from the present surface of the ground at a point 
155.63 feet south from the south line of First avenue 
to an intersection with the present surface of the 
ground at or near a point 300 feet north of the north 
line of Second avenue. The rate of grade between 
the aforesaid points shall not exceed 3.2 feet in 100 feet. 


JEERERSON STREET. 


Width, face to face of abtutments.-_.._-___-23 75 feet 
VWadtheoumroadway.g=ess.==--—--2--.-.-. aes 51 feet 
Widtieotesidewalks =aeeen so eee 12 feet 
Minimumevertical clean wice==.-_---==22 222 12 feet 


The grade of Jefferson street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
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near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforsesaid 
limits shall not exceed 3.3 feet in 100 feet. 


Mp AVS STREBT, 


Width, face to face of abutments___.__.-.___ 75 feet 
Pe Toerole toagway--—~-______._---=====ee 51 feet 
foecuin sol Sidewalks_——....__._._....-.7=2=2-— 12 feet 
Manimim vertical clearance.._..__.._.____---2=- (2ereet 


The grade of Adams street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the afore- 
said limits shall not exceed 2.4 feet in 100 feet. 


CHOAK STREET, 


Width, face to face of abutments.__.__----- 100 feet 
PeeemeOn TOdgWays_—----5-----2=8=-2-== 68 feet 
maauneot sidewalks ___.._--_.___-=-.-----.- 16 feet 
iemeumum vertical clearance._.___-_-_._-__..-.- 12 feet 


The grade of Cedar street shall remain as it now 


exists. 

WACNUP STREET. 
Miidth, tace to face of abutments_______- 75 feet 
P euiwot roadway_-.__._____-._----=- 2) ieet 
Pauimor sidewalks__..._.__..___-_.----- 12 feet 
Prominin vertical clearance-.._._________ 14 feet 6 in. 


The grade of Walnut street shall not be depressed 
below elevation 1910.4 city datum. 
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The grade of Walnut street shall continue northerly 
on this elevation to an intersection with the present 
surface of the street at a point approximtely 10 feet 
south of the northerly line of Pacific avenue produced. 

The grade of Walnut street from the aforesaid eleva- 
tion southerly to an intersection with the present 
surface of the street at a point approximately 90 feet 
north of the northerly line of Second avenue, shall not 
exceed 3 feet in 100mere 

From Walnut street to a point 100 feet west of the 
west line of Walnut street, the grade of Pacific avenue 
shall not exceed 2 feet in 100 feet. 


MAPLE STREET AND SECOND AVENUE. 
Maple Second 


Street Avenue 

Width between outside supports of 
bridge’ ._.... aaa e = 75 leek 7 ces 
Width of roadwayss=eeeee= ===> pl feet Silmeet 
\viide ot sidewalks meee soos seu. 12 feet 12 feet 
Minimum vertical cleayamce.—=2=———— 14 ft.6in, 12 feet 


The grade of Maple street and Second avenue shall 
not be depressed below elevation 1911.1 city datum. 

The grade of Maple street from this elevation north- 
erly to an intersection with the present surface of the 
street at the southerly line of Pacific avenue, shall not 
exceed@ 0/31 cet in 0ORicer. 

The grade of Maple street from the aforesaid ele- 
vation southerly along Maple street to an intersection 
with the present surface of the street at a point ap- 
proximately 110 feet south of the southerly line of Sec- 
ond avenue, shall not exceed 3 feet in 100 feet. 
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The grade of Second avenue from the aforesaid ele- 
vation easterly to an intersection with the present sur- 
face of the street at a point approximately 95 feet east 
of the easterly line of Maple street, shall not exceed 
oeueet im) feet. 

The grade of Second avenue from the aforesaid 
elevation westerly to an intersection with the present 
surface of the street at a point approximately 185 feet 
west of the westerly line of Maple street, shall not 
exceed 3 feet in 100 feet. 


THIRD AVENUE. 


Width, face to face of abutments___._.--__- 75 feet 
ME cuieo! G@@uwey..._-_-_____-__-.-=--2=-3 31 et 
Mewar oi si@c@e@iKs_.--. 12 feet 
meniinenm vertical cledratice.___-._._._.__._....-- 12 feet 


The grade of Third avenue shall not be depressed 
below elevation 1913.7 city datum. 

The grade of Third avenue from this elevation 
easterly to an intersection with the present surface of 
the street at or near the east line of Ash street pro- 
duced, shall not exceed 2.0 feet in 100 feet. 

The grade of Third avenue from the aforesaid ele- 
vation westerly to an intersection with the present sur- 
face of the street at or near the east line of Oak street, 
shall not exceed 2.6 feet in 100 feet. 

From Third avenue to a point 100 feet south of the 
south line of Third avenue, the grade of Ash street 
shall not exceed 2 feet in 100 feet. 


FOURTH AVENUE. 
Width, face to face of abutments_-_.----__ 75 ‘feet 
Seremic! Locdmay ____ ._---_----...--._= 40 feet 
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Width of sidewalks==2o eae ee 2 See 17 samicet 
Minimum vertical clearances===== === =m 1 Zaeee: 
Supporting posts instead of being placed at the curb 
line shall be so placed as to provide for a 51-foot road- 
way, should the same be constructed in the future. 

The grade of Fourth avenue shall not be depressed 
below elevation 1910.0 city datum. 

The grade of Fourth avenue from this elevation 
easterly to an intersection with the present surface of 
the street at a point approximately 10 feet east of the 
west line of Oak street shall not exceed 4 feet in 
100 feet. 

The grade of Fourth avenue from the aforesaid 
elevation westerly to an intersection with the pres- 
ent surface of the street at or near the east line of 
Cannon street, shall not exceed 2.1 feet in 100 feet. 

The grade of Elm street northerly from the north 
line of Fourth avenue to an intersection with the pres- 
ent surface to the street, at or near the southerly line 
of Third avenue shall not exceed 3 feet in 100 feet. 


FIFTH AVENUE AND CANNON STREET. 

Fifth avenue and Cannon street shall be merged into 
one crossing, by revising their location and be car- 
ried under the elevated tracks through a structure of 
the following dimensions, to be constructed with abut- 
ments at right angle to said tracks. 


Width, face te face @f abutments._......_2238 75 feet 
Width” of roadway ==aueeeee == 2502 eee sili iect 
Width of sidewalk eae 22 ee 12 feet 
Minimum vertical cClegeances=2.--.-- 22222 12 feet 


The grade of Fifth avenue and Cannon street shall 
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not be depressed below elevation 1905.0 city datum. 

The grade of Cannon street from this elevation 
northerly for a distance of approximately 35 feet to 
the southerly line of the intersection of Fifth avenue 
and Cannon street in their revised location shall not 
exceed 5 feet in 100 feet; the grade across this inter- 
section shall be level, and from the northerly line of 
the intersection to an intersection with the present sur- 
face of the street at or near the southerly line of Fourth 
avenue the grade shall not exceed 4.7 feet in 100 feet. 

The grade of Cannon street from the aforesaid eleva- 
tion southerly to an intersection with the present sur- 
face of the street, at or near the northerly line of 
the alley in Block 24, Cannon’s addition, shall not ex- 
@eed) 112 feet in 100 feet. 

The grade of Fifth avenue easterly from the afore- 
said elevation to an intersection with the present sur- 
face of the street at or near the west line of Elm street 
shall not exceed 2.82 feet in 100 feet. 

From the intersection of Fifth avenue and Cannon 
street the grade along Fifth avenue westerly to an 
intersection with the present surface of the street at 
or near the east line of Chestnut street shall not ex- 
ecedeo.! feet in 100 feet. 

The said railway company shall, within six months 
after the passage and acceptance of this ordinance, pro- 
cure and dedicate for the purpose of a public street, 
that portion of Block 11, Cannon’s addition to said city, 
necessary to widen Fifth avenue and Cannon street 
in their new location to their present width of 75 feet, 
and shall also execute such instrument to the city as 
will vest in said city the perpetual right to use for 
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street purposes such portions of the right of way of 
the railroad company as is included within the limits 
of said Fifth avenue and Cannon street as changed. 
In case said railway company shall be unable to pur- 
chase said property, or any part thereof, at a price 
deemed by said company to be reasonable, then the 
same shall be condemned by the City of Spokane for 
street purposes and the compensation and damages 
awarded in such proceeding, including court costs and 
other expenses of litigation that may be incurred there- 
in, shall be paid by said railway company, and said 
company shall have the right to take part in said con- 
demnation proceedings in behalf of the city by coun- 
sel employed by it, and shall have the right to have all 
witnesses that it may name called to testify in such 
condemnation proceedings. 


SIXPEDAVENUE. 


Width, face to face of abutments._._.__...-228 60 feet 
Width of roadway gumeeee--.-_-_.___- ae 40 feet 
Width of sidewalkc@mee.-2—---__-_-_2 oe 10 feet 
Minimum vertical clearance. 22-2-.....2222e— 12eeet 


Sixth avenue shall be opened, graded and improved 
by the city through an assessment district as pro- 
vided by law, and the railway company, by its accept- 
ance of this ordinance, shall be deemed to have con- 
sented to the opening of Sixth avenue across its right 
of way, and to have waived any claim for compensation 
therefor, provided it is not required to bear any part 
of the cost of opening, grading, and otherwise improv- 
ing said street, other than what it may be legally as- 
sessed for such property as it has abutting said Sixth 
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avenue, after being opened. The bridge shall be con- 
structed by the railway company at its expense. 

The surface of the street shall not be established 
at a higher elevation than elevation 1900.5 city datum, 
at any point under the elevated structure of the railway 
company. 

Section 7. All damages to property arising from 
the re-establishment of grades of those portions of 
Stevens, Post, Lincoln, Monroe, Madison, Jefferson 
and Adams Streets, lying north of the railway com- 
pany’s tracks, as hereinbefore provided, except the 
property owned by the railway company, shall be paid 
by the city either directly or by means of an assessment 
district legally created therefor. The railway com- 
pany, by its acceptance of this ordinance, waives any 
claim for abuttal damages by reason of the re-establish- 
ment of the grades of said streets, and shall be relieved 
by the city from any local improvement assessments 
imposed, or which might be legally imposed, for the 
purpose of paying for any abuttal damages resulting 
from said re-establishment of grades. 

Section 8. The city of Spokane undertakes forth- 
with upon the acceptance of this ordinance, by the 
necessary proceedings to legally establish the changes 
in the grades of the streets, avenues and alleys specified 
in section 6 hereof. 

Section 9. All sidewalks and curbs in the streets 
and avenues where changes of grade are to be made 
under the provisions of this, ordinance, shall be 
placed at such elevation above the grade of the streets 
and avenues as the city council may direct. 
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Section 10. Excepting, as herein otherwise pro- 
vided, the railway company shall, after it has made 
the changes in the grades, of the streets, avenues and 
alleys herein authorized, restore all paving and side- 
walks that it may disturb in carrying out the work 
to as nearly as possible their former condition of 
usefulness, using the same kind of material, excepting 
where on account of increase of grade the city council 
may require the use of a different kind of material, 
in which event such other material shall be used. 
When the tracks have been removed from any of the 
present street surfaces at any crossing where the tracks 
are to be elevated as herein provided, the railway 
company shall with reasonable dispatch thereafter, 
grade, pave, and provide curbs and sidewalks for that 
portion of the street upon its right of way situated 
between the existing paving and sidewalks on each side, 
and in such manner and with such material as shall 
conform thereto. 

Section 11. The railway company shall provide 
‘for the drainage of the several crossings as provided 
for in this ordinance, by the construction of receiving 
basins properly located in or immediately adjacent to 
said crossings, which said receiving basins shall be 
connected with and discharge their contents into city 
sewers. 

Section 12. The railway company is hereby per- 
mitted and authorized to enter upon the streets, ave- 
nues and alleys, and make such excavation and do 
such work, as may be necessary to carry out the sep- 
aration of grade as herein provided, also to obstruct 
or close temporarily any streets, avenue or alleys to 
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such extent and for such length of time as may be 
reasonably necessary; also make temporary changes 
in its tracks at the present street grade crossings and 
construct and maintain temporary structures and 
falsework in the streets, avenues and alleys, subject 
to the approval of the commissioner of public works. 

Section 13. All water pipes, sewers and other utili- 
ties owned by the city, including all service connections 
necessary with the abutting property, shall be moved 
to the position made necessary by the change of 
grade in streets, avenues and alleys under this ordi- 
nance by the city, under the supervision of the com- 
missioner in charge of such utilities at such a time and 
in such manner as will interfere as little as possible 
with the work being carried on by the railway com- 
pany. 

The cost and expense of changes in position of 
utilities owned by the city, made necessary by the 
change of gradient, including the replacement of such 
utilities at the proper depth to secure as nearly as 
may be their former state of usefulness, shall be 
borne by the railway company, and the cost shall 
be paid into the city treasury monthly upon the 
rendering to the railway company by the proper de- 
partment of the city, bills for the expense incurred 
in this work during the previous month. 

All work upon the streets, avenues, and alleys re- 
quired to be done by the railway company, under this 
ordinance, shall be performed to the satisfaction of 
the commissioner of public works. 

Section 14. The railway company, by its acceptance 
of this ordinance, agrees to indemnify and save harm- 
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less the city from all loss, costs and damages which 
it may suffer, or which may be recovered against it, 
on account of damage to persons or property arising 
out of the performance of any of the work to be done 
by the railway company, or by the city, under the 
provisions of this ordinance, including the damage to 
abutting property resulting from re-establishment of 
street and including lawful damage resulting from 
street vacations. 

Section 15. The city of Spokane will exercise to 
the full extent its police and other powers, to require 
all persons and corporations occupying or using any 
portions of the public streets, avenues or alleys affected 
by the provisions of this ordinance to conform, at their 
own expense, such occupation or use to the grade 
changes, alignment and structures herein provided 
for, and to that end to do all the excavating, filling 
and other work necessary to such conformation, and 
to require all street railway companies to also repave 
that portion of such streets between their rails, and 
where there are two or more tracks, between their 
tracks, all of such work to be done at such times and 
in such manner as to cause the minimum amount of 
interference or hindrance to the work of the railway 
company, and nothing in this ordinance shall be con- 
strued as relieving any person or corporation, so oc- 
cupying or using such streets, avenues or alleys, from 
liability to make such changes and do such work at 
their own sole cost and expense. If it should transpire 
that the powers of the city are inadequate to that 
end, then the city will prosecute such condemnation 
proceedings as may be necessary, and the railway com- 
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pany shall pay such judgments as may be finally 
awarded and the costs of such proceedings. 

Section 16. The railway company shall bear all 
the expense of effecting the separation of grades in 
the manner herein provided, including the damages to 
abutting property resulting from the changes in the 
streets, avenues and alleys herein authorized, excepting 
such expenses as are to be borne by corporations or indi- 
viduals under the provisions of sections 6 and 15 hereof, 
and such abuttal damages as are to be borne by the city 
under the provisions of section 7 hereof, and if suit shall 
be brought against said city to recover damages on ac- 
count of said changes, timely notice thereof shall be 
given the railway company, and it shall have the right to 
defend the same in the name of the city, and no such suit 
shall be settled without the consent of the railway com- 
pany. If it shall become necessary for said city to 
bring condemnation suits in furtherance of the work 
to be done under the terms of this ordinance, said 
city shall bring the same upon request of said railway 
company, and said railway company shall aid in and 
have the right to control the prosecution of said suit 
through counsel selected by it. 

Section 17. The city of Spokane undertakes by 
appropriate proceedings to vacate such portions of 
any street, avenue or alley as are upon the right of 
way of the railway company in the district between 
Sprague avenue and Division street on the east, and 
Sixth avenue on the west, and across which overhead 
bridges are not to be constructed by the railway com- 
pany under the provisions of section 6 hereof, such 
vacation to be made effective before the tracks are 
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elevated across the streets, avenues or alleys to be 
vacated. 

Section 18. When the railway company has elevated 
its tracks in accordance with this ordinance, so that the 
same are ready for use then and thereupon, all pro- 
visions of the ordinances of the city of Spokane having 
for their purpose the protection of street traffic at 
grade street crossings, shall cease to be applicable to 
such railway company as to that portion of its tracks 
so elevated. 

Section 19. Such lighting as may be ordered by 
the city council to adequately illuminate the streets 
and sidewalks beneath said bridges shall be provided 
and maintained by said city at the expense of the rail- 
way company. Bills for said lighting shall be paid 
monthly by the railway company. 

Section 20. Said railway company shall begin the 
work by it to be performed under the terms of this 
ordinance on or before October Ist, 1912, and there- 
after diligently, continuously and in good faith pro- 
secute said work until the separation of grades required 
by this ordinance is completed, said separation to be 
completed on or before October Ist, 1915, unless 
prevented by weather conditions, strike or strikes, or 
fegal proceedings, injunction order, or other process 
of a court of competent jurisdiction, and said rail- 
way company shall give notice in writing, to the cor- 
poration counsel of said city, of the institution of legal 
proceedings or the pendency of any strike or strikes; 
and said city shall thereupon have the right to inter- 
vene in any suit or proceeding and move for a dis- 
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solution of injunction or restraining order, or for any 
other proper order, remedy or relief. 

Section 21. Nothing in this ordinance contained 
shall be deemed to be a waiver or surrender of any 
of the police powers of the city, or be taken in any 
way to deprive the city of the right to properly ex- 
ercise such power. 

Section 22. All the work done under the provisions 
of this ordinance by the Northern Pacific Railway 
Company, by direct employment of labor or by contract, 
shall be performed on the basis that citizens of Spo- 
kane, married men and men of families, shall be given 
preference in employment; the lists of the city free 
employment office are at the disposal of said railroad 
company to this end. 

Section 23. The railway company shall accept the 
terms and conditions of this ordinance within 45 days 
after its passage, by filing with the city clerk of said 
city of Spokane a written acceptance of the same, and 
if not accepted within said time, said ordinance shall 
be null and void unless further time be expressly given 
by the city council. 

Section; 24. This ordinance shall take effect and 
be in force 30 days from and after its passage. 

Passed the City Council, Feb. 16, 1912. 

W. J. HINDLEY, Mayor. 
Perest. Cc. A. FLEMING, City Clerk. 


Service of within answer is hereby acknowledged 
this 5th, day of Feb., 1913. 
@iened)) POST, AVERY & HIGGINS 
For Plaintiffs. 
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Endorsements: Answer to Complaint of Geo. 
Turner and wife. 
Filed February 5, 1913. 
W. H. HARE, Clerk. 
By F.C. NASH, Deputy: 


In the District Court of the United States, in and for 
' The Eastern District of Washington. 


H. J. SHINN and PH@EREESSHINN, 
Plaintiffs. 
US. 
THE NORTHERN PACIFIC RAILWAY COM- 

PAIN, 

Defendant. 
IN PBOUITY. 

To the Honorable the Judges of the District Court 
of the United States, in and for the Eastern District 
of Washington. 

H. J. Shinn and Phoebe Shinn, his wife, as plain- 
tiffs, bring this their bill, against the Northern Pacific 
Railway Company, a corporation, as defendant; and 
thereupon plaintiffs complain and say: 

First: That the plaintiffs are citizens of the State 
of Washington, residing at Spokane, Spokane County, 
Washington, in the Eastern District of Washington, 
and that the defendant, the Northern Pacific Railway 
Company, named as defendant in the caption, is a 
corporation duly organized and existing under the 
laws of the State of Wisconsin, and having its prin- 
cipal place of business in the Eastern District of Wis- 
consin, and a citizen of the said State, and an in- 
habitant of the Eastern District of the said State; 
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and that the amount in controversy in this cause as 
hereinafter shown is of more than three thousand 
dollars in value, exclusive of interest and costs. 

Second: That plaintiffs are husband and wife, and 
that all the property and property rights of either 
of them in the State of Washington, including the 
real property hereinafter described, is held by them 
and belongs to them as a community under the laws 
of the State of Washington. 

Third: That on, to-wit, the 20th day of January, 
A. D. 1881, the Northern Pacific Railroad Company, 
a corporation, was the owner in fee and in possession 
of the following described tract of land to-wit: The 
north half of Section Nineteen (19), Township 
twenty-five (25) North, Range forty-three (43) East 
of the Willamette Meridian, lying and being in Spo- 
kane County, in the then territory (now State) of 
Washington; that the said tract of land abutted, on 
the south, the town of Spokane Falls, then having 
a population of not to exceed three hundred people; 
that on said date, the said Northern Pacific Railroad 
Company duly made and executed and filed and re- 
corded in the office of the Auditor of Spokane County, 
in said Territory, a town plat of an addition to the 
said town of Spokane Falls, called Railroad Addition 
to Spokane Falls, which said addition was laid out 
upon and occupied the greater part of the tract of 
land above described, upon which said plat was shown 
lots and blocks and streets and alleys, with figures 
and explanatory notes showing the size of the said lots 
and blocks, and the width of the streets and alleys, 
and with the names of the several streets plainly in- 
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dicated in writing thereon, and which said plat con- 
tained a writing, duly made and executed by and on 
behalf of said Northern Pacific Railroad Company 
dedicating the streets and alleys shown on said plat 
to the use of the public. A copy of the said town 
plat is hereunto attached, and made a part of this 
bill of complaint and marked “Plaintiff Exhibit A.” 
Fourth: That in and upon the said town plat, 
and extending from Washington Street on the east 
to Adams street on the west, a street two hundred 
twenty-five and seven-tenths (225.7) feet wide, was 
marked and indicated and named and called “Rail- 
road Street,” which said street was in and by the said 
plat and the dedicatory writing attached thereto, and 
was intended by the said Northern Pacific Railroad 
Company to be dedicated to the use of the public as 
a street with a reservation in the said Railroad Com- 
pany of the right to use and employ the surface of 
the said street for the railway tracks and other uses 
of the said Railroad Company, as indicated on said 
plat, which were to-wit: a single line of track located 
in approximately the center of said Railroad Street 
and extending throughout its entire length, with two 
switch tracks, one on each side of the main track, 
extending from Post Street on the east to Monroe 
Street on the west, and with a depot building on 
the north side of the northerly switch track, and 
abutting thereon. And plaintiffs allege that from the 
time of the filing of said town plat as aforesaid, Rail- 
road Street became a public street and that it has 
ever since remained and now is a public street. 
Fifth: That thereupon, and immediately there- 
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after, the said Northern Pacific Railroad Company 
put upon the market and proceeded to sell and dis- 
pose of to the public, for a consideration in money, 
the lots and blocks marked and described on the said 
town plat, and that prior to the year 1889 it had 
sold to individuals, and conveyed by deeds with the 
usual covenants of warranty, all or nearly all the lots 
and blocks shown on the said town plat as abutting 
on Railroad Street, describing the same in the said 
deeds by reference to the plat filed as aforesaid, and 
that on, to-wit, August 21, 1888, it sold to plain- 
tiffs’ grantor, and conveyed to him by deed with the 
usual covenants of warranty, lots five (5) and six 
(6), in block twenty-nine (29) of said Railroad Ad- 
dition, describing the same in the said deed solely by 
reference to the said town plat, and plaintiffs by 
mesne conveyances from the grantee of the said Rail- 
road Company, are now the owners in fee of said lots 
Five and Six, Block Twenty-nine of said Railroad 
Addition; said lots abut on Railroad Street, and plain- 
tiffs have erected buildings on said lots and abutting 
on said Railroad Street at a cost to them of approx- 
imately Forty Thousand Dollars, which said buildings 
are now standing intact and in use as warehouses. 

Sixth: That immediately after the filing and re- 
cording of the said town plat, Railroad Street was 
thrown open to public use as a street by the said 
Northern Pacific Railroad Company, and was used 
and employed as a street by the public, with the 
knowledge and consent of the said Railroad Company, 
for more than ten years, during which time it sold 
to individual members of the public the lots abutting 
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on said street, and during which time individuals and 
corporations owning lots abutting on said street, con- 
structed residence and business buildings fronting on 
said street, which were served for purposes of ingress 
and egress and light and air, and all other street pur- 
poses, by said Railroad Street, all with the knowledge 
and consent and the procurement and acquiescence of 
the said Northern Pacific Railroad Company. In the 
year 1889 a great fire destroyed all the business part 
of the then town of Spokane Falls, including all build- 
ings abutting on Railroad Street in the said Railroad 
Addition, and at the time of the said fire, Rail- 
road Street was one of the principal streets of the 
said town, built up almost solidly with residences and 
business buildings, most of them fronting on said 
Railroad Street, and served by the said street. All of 
the said buildings then standing on the south side 
of Railroad Street, except buildings on corner lots, 
had no other means of access than by and through 
Railroad Street, and the plaintiffs allege that if for 
any reason the act of the said Railroad Company in 
filing and recording the said town plat was ineffective 
to dedicate Railroad Street as a street, under the 
laws of the Territory of Washington, relating to the 
making and recording of town plats, that the intention 
and purpose of said Railroad Company, as aforesaid, 
to open said Railroad Street as a street following by 
the opening of the same, and the acceptance and user 
of the same by the public as a street as aforesaid, con- 
stituted a common law dedication of the said street 
to the use of the public. 
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Seventh: That the defendant, the Northern Pa- 
cific Railway Company, is now the owner and in pos- 
session of all the property and property rights, cor- 
poreal or incorporeal, of the said Northern Pacific 
Railroad Company, having succeeded to them in the 
year 1896 by purchase at a Judicial sale of the said 
property and property rights, and is engaged in oper- 
ating the line of railway formerly owned and operated 
by the last named company from Lake Superior to 
Puget Sound, which said line of railway passes 
through the City of Spokane (formerly the town of 
Spokane Falls) on the surface of Railroad Street in 
the said city. 

Kighth: That at the time of the dedication of 
Railroad Street, as plaintiffs are informed and believe, 
and on such information and belief allege, it was not 
believed or intended by the said Northern Pacific Rail- 
road Company that the said town would or should 
grow to any appreciable extent, and it was believed 
that the uses and purpose reserved to the said Rail- 
road Company, and shown on the town plat of its ad- 
dition to Spokane Falls, would at all times be suf- 
ficient for the purposes of its business, and plaintiffs 
allege that the uses and purposes so shown on the said 
town plat were the only uses and purposes intended to be 
reserved by it, and the only uses and purposes that 
were in fact and in law reserved by it in its plat dedi- 
cating to the public the streets and alleys of Rail- 
road Addition to Spokane Falls. Since the filing and 
recording of said town plat the name of the town of 
Spokane Falls has been changed to that of the City of 
Spokane, and the population of the City of Spokane 
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has grown to approximately one hundred and twenty- 
five thousand people, and all or nearly all of the lots 
and blocks of Railroad Addition, including those 
abutting on Railroad Street, are in private ownership, 
and have been improved by the erection of business 
buildings costing in the aggregate many millions of 
dollars. From the year 1881 to the year 1896 the 
said Railroad Street was used and employed by the 
said Northern Pacific Railroad Company for certain 
of its tracks laid upon the surface of the street, and 
for a small depot building in the center of the street, 
but not otherwise, and since the year 1896 the said 
street has been used and employed by the North- 
ern Pacific Railway Company, the successor in in- 
terest of the Northern Pacific Railroad Company, for 
the use of its tracks upon the surface of said street, 
but not otherwise; and all lots and blocks in Railroad 
Addition, and the lots and blocks in said addition 
abutting on Railroad Street in particular, would be 
seriously injured and damaged by any further uses 
of said Railroad Street than that reserved in the 
dedication of Railroad Addition, and that to which 
it has been put for now more than thirty years, and 
particularly by any structure placed in the said street 
which will close the same to the public or impair the 
full use of the same as a street by the public and 
the abutting owners; yet notwithstanding that fact, 
and in violation of the rights of the owners of lots 
abutting on Railroad Street, the defendant, the North- 
ern Pacific Railway Company, has threatened to and is 
now about to proceed to build and erect in said Railroad 
Street, extending its entire length through Railroad 
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Addition, a dirt fill or embankment, secured by re- 
taining walls of concrete or stone masonry, approx- 
imately fifteen feet high, and occupying the said 
street for a width of eighty-five feet, for the purpose 
of carrying its tracks at an elevation instead of upon 
the surface of said street as at present, which said 
dirt fill or embankment will destroy Railroad Street, 
or seriously impair its use and enjoyment by the pub- 
lic, and by the abutting lot owners, for purposes of 
access and light and air, and other beneficial use and 
enjoyment of their property, and in addition when 
the said structure is built and trains are operated on 
it, the trains will cast upon abutting properties, and 
upon other property in the vicinity, dirt, dust, cinders, 
smoke, deleterious gases, and other poisonous dele- 
terious and offensive substances, and will cause great 
access of noise and of jarring from the operation of 
trains, to such an extent as to seriously interfere with 
the enjoyment of the real property in the vicinity, 
and to render the improvements on said property unfit 
for residence or business purposes, all to the greatly 
increased detriment of abutting owners, and to the 
diminution in value of the abutting properties. The 
said dirt fill or embankment in its passage by and in 
front of the real property of plaintiffs before described 
will so occupy Railroad Street that there will remain 
only ten feet between the Railroad Street front of 
plaintiffs’ property and the south retaining wall of 
the said dirt fill or embankment, thus preventing ac- 
cess to the buildings on said property by and through 
Railroad Street and cutting off from and depriving 
said property of light and air by and through Rail- 
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road Street, and rendering the said property peculiar- 
ly and exceptionally liable to all the injurious re- 
sults from the operation of trains over the said ele- 
vated structure hereinbefore alleged. The diminu- 
tion in value to the abutting lots of plaintiffs and 
the buildings erected thereon, if the said elevated 
structure in Railroad Street be built, and main- 
tained, will be more than Ninety-five Thousand Dol- 
lars, and plaintiffs will be damaged to that extent. 

Ninth: That it is contemplated and intended by 
the defendant, as plaintiffs are informed and believe, 
and on such information and belief allege, when the 
said elevated structure shall be built and tracks laid 
thereon, to receive and transport on the said tracks 
through the City of Spokane, the freight traffic, both 
of its own and of other transcontinental railroad lines, 
both east and west bound traffic, and that the said 
elevated structure is to be built for that purpose, and 
for none other; that the operation of heavy freight 
trains over the said structure will be so continuous 
or at such short intervals, and the said trains will 
cause such noise and produce such jarring and will 
cast such quantities of dirt, dust, cinders, smoke, and 
deleterious gases, that the same will impair the en- 
joyment and impair the value of all real property sit- 
uated on or in the vicinity of said Railroad Street; 
that Railroad Street extends east and west through 
the heart of the business centre of the City of Spo- 
kane, and some of the most valuable business prop- 
erty in the said city, with the most valuable improve- 
ments thereon, lies and abuts upon each side of said 
Railroad Street, and plaintiffs allege that, situated 
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as it will be, and used for the purpose contemplated, 
the said elevated structure will be a nuisance per se 
and without reference to its situation and character 
as an unlawful obstruction of Railroad Street. 

Tenth: That the defendant pretends to be acting 
under the duress and compulsion of a mandatory ordi- 
nance of the City of Spokane, requiring it to elevate 
its tracks on Railroad Street so that the same will 
pass over the cross streets at a sufficient height to 
permit traffic on the cross streets to pass thereunder 
without hindrance; that while it is true that the said 
ordinance professes to order and require the defend- 
ant to separate its grade from that of the street grades 
by elevating the plane of its tracks, the said ordinance 
contains the following controlling provision: “Sec- 
tion 23. The Railway Company shall accept the 
terms and conditions of this ordinance within forty- 
five days after its passage, by filing with the City Clerk 
of said City of Spokane a written acceptance of the 
same, and if not accepted within said time, said ordi- 
nance shall be null and void unless further time be 
expressly given by the City Council.” Said ordinance 
was drafted and presented to the City Council by the 
defendant, and its passage was solicited by the defend- 
ant, which has solicited a similar ordinance from the 
City Council for many years, but had always been de- 
feated in its efforts to have such an ordinance passed 
by the protest of the citizens and property owners of 
the City of Spokane. The purpose of the defendant in 
seeking the passage of said ordinance was to improve 
the grade of its railway through the City of Spokane, 
so that it might with greater ease and less cost, haul 
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its own east and west bound freight traffic, and that 
of other transcontinental railroads through the City 
of Spokane, and no consideration of the public health 
or safety actuated it in seeking the passage of the 
ordinance, nor, as plaintiffs verily believe, actuated 
the Council of the City of Spokane in the passage of 
the said ordinance; and plaintiffs allege that the pas- 
sage of the said ordinance in the guise of a mandatory 
ordinance, when it was in truth merely a permissive 
ordinance, was a lawless and arbitrary exercise of 
power on the part of the City Council, instigated by 
the defendant, for the purpose of destroying or cur- 
tailing the rights of owners of property abutting on 
Railroad Street, in opposing the building of the ele- 
vated structure in Railroad Street, or failing that, in 
securing adequate damages for injuries inflicted on 
their property by the building of said structure. 
Plaintiffs allege that the said ordinance is abso- 
lutely void because the subject matter of the same is, 
by the laws of the State of Washington, committed to 
the exclusive jurisdiction of another and different 
agency of the State, to-wit, the Public Service Commis- 
sion of the State, and because the said ordinance un- 
dertakes to authorize, without authority in the City 
Council to so authorize, an obstruction of one of the 
public streets of the City of Spokane, and that it is also 
void as an attempt on the part of the Council of the 
City of Spokane to authorize the maintenance and oper- 
ation of the defendant’s railroad through the City of 
Spokane in a manner that will constitute the same a 
public nuisance irrespective of its effect as an obstruc- 
tion of Railroad Street, and plaintiffs allege further 
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that if the said ordinance be valid, it confers no au- 
thority on the said defendant to obstruct Railroad 
Street in the manner aforesaid and for the purpose 
aforesaid, without first having had ascertained and de- 
termined in the manner provided by law, the extent of 
the loss and injury inflicted on real property abutting 
on said Railroad Street by the structure aforesaid, and 
without first paying to the owners of such abutting 
property the loss and injury so found and ascertained. 
But the said defendant pretends that the ordinance of 
the City of Spokane before referred to, authorizes it 
to erect and maintain the said structure and to operate 
its line of railway thereon, without regard to the in- 
jurious effects of the same on the abutting owners, and 
without making to them compensation for the injurious 
effects thereof upon their abutting property, and it 
denies that they are entitled to compensation in the 
premises, and the said defendant will, pursuant to the 
pretended authority of the ordinance aforesaid, pro- 
ceed to erect and build the said structure and to main- 
tain the same, and to operate its freight and pas- 
senger trains over the same, unless restrained by the 
injunction of this Honorable Court. 

Eleventh: All of which actings, doings, and pre- 
tenses of the said defendant, are contrary to equity and 
good conscience, and tend to the manifest wrong, in- 
jury and oppression of the plaintiffs in the premises. 
In consideration whereof, and forasmuch as the plain- 
tiffs are remediless in the premises, at and by the strict 
rules of the common law, and can only have relief in a 
court of equity, where matters of this nature are prop- 
erly cognizable and relievable, plaintiffs pray: 
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First. That a writ of subpoena issue against the 
defendant, the Northern Pacific Railway Company, re- 
quiring it to appear in this court and answer this bill 
of complaint, but without oath, all answers under oath 
being hereby expressly waived, and to stand and abide 
such orders and decrees as the court may from time to 
time make, adjudge and enter in the premises. 

Second: That pending the final determination of 
the subject matter hereof, a preliminary injunction is- 
sue restraining the said defendant from constructing, 
building, or maintaining in Railroad Street the ele- 
vated structure in this bill described or any struc- 
ture of a similar kind or character, and that on final 
hearing the court render a decree perpetually enjoin- 
ing and restraining the defendant from constructing, 
building and maintaining in Railroad Street the ele- 
vated structure in this bill described or any structure 
of a similar kind or character, and that if, pending the 
final hearing, the defendant shall have constructed and 
built such structure in Railroad Street, in whole or in 
part, that the court, as part of its final decree, issue 
a mandatory injunction requiring and compelling the 
defendant to remove the said structure from Railroad 
Street and to restore the said street to the condition 
in which it was before the building and erection of said 
structure. 

Third: That if for any cause the court shall con- 
sider that the defendant is entitled to build and erect 
said structure in Railroad street, that this cause be 
retained and that the court issue a perpetual injunc- 
tion enjoining and restraining the defendant from 
building, erecting and maintaining the said structure, 
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First. That a writ of subpoena issue against the 
defendant, the Northern Pacific Railway Company, re- 
quiring it to appear in this court and answer this bill 
of complaint, but without oath, all answers under oath 
being hereby expressly waived, and to stand and abide 
such orders and decrees as the court may from time to 
time make, adjudge and enter in the premises. 

Second: That pending the final determination of 
the subject matter hereof, a preliminary injunction is- 
sue restraining the said defendant from constructing, 
building, or maintaining in Railroad Street the ele- 
vated structure in this bill described or any struc- 
ture of a similar kind or character, and that on final 
hearing the court render a decree perpetually enjoin- 
ing and restraining the defendant from constructing, 
building and maintaining in Railroad Street the ele- 
vated structure in this bill described or any structure 
of a similar kind or character, and that if, pending the 
final hearing, the defendant shall have constructed and 
built such structure in Railroad Street, in whole or in 
part, that the court, as part of its final decree, issue 
a mandatory injunction requiring and compelling the 
defendant to remove the said structure from Railroad 
Street and to restore the said street to the condition 
in which it was before the building and erection of said 
structure. 

Third: That if for any cause the court shall con- 
sider that the defendant is entitled to build and erect 
said structure in Railroad street, that this cause be 
retained and that the court issue a perpetual injunc- 
tion enjoining and restraining the defendant from 
building, erecting and maintaining the said structure, 
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Northern Pacific Railway Company. All 
as alleged in the complaint, until it shall have caused 
to be ascertained and paid, in the manner provided 
by the constitution and laws of the State of Wash- 
ington, compensation for the property of the plain- 
tiffs taken and damaged by the building, erection and 
maintenance of said structure as aforesaid. 

Fourth: And for such other and further relief as 
to the court shall seem meet and equitable. 

TURNER & GERAGHTY. 
POST, AVERY & HIGGINS. 
Solicitors for Complainant. 
State of Washington, 
County of Spokane.—ss. 

Before me, the undersigned Notary Public, in and 
for the State and County aforesaid, personally appeared 
H. J. Shinn, one of the above named plaintiffs, who, 
on being duly sworn, deposes and says; that he has 
read the foregoing bill of complaint, and knows the 
contents thereof, and that the same is true of his own 
knowledge, except as to matters stated on information 
and belief, and as to those matters he believes it to be 
true. 

(Signed) H. J. SHINN. 

Subscribed and sworn to before me this 6th day of 
Vant@ary, 1913. 

(Seal) (Signed) J. M. GERAGHTY, 

Notary Public. 

Endorsements: Bill of Complaint of H. J. Shinn, 
Ct lie: 

Filed January 7, 1913. 

W. H. HARE, Clerk. 
By F. C. NASH, Deputy. 
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In the District Court of the United States, in and for 
the Eastern District of Washington, 
Northern Division. 

H. J. SHINN AND PHOEBE SEinNiy 
Plaintiffs. 
US. 
THE NORTHERN PACIFIC RAILWAY COM- 

Ea ae 

Defendant. 
No. 1582. 
DeEOUITY. 

The answer of The Northern Pacific Railway Com- 
pany, defendant, to the complaint of H. J. Shinn and 
Phoebe Shinn: 

This defendant answers and says: 

1. Admits that plaintiffs are citizens of the State 
of Washington, residing in the Eastern District of 
Washington, and that the defendant is a corporation 
organized and existing under the laws of the State of 
Wisconsin, and a citizen and resident of such state; 
admits that the amount in controversy in this cause is 
more than three thousand dollars in value, exclusive of 
interest and costs. 

2. Admits that plaintiffs are husband and wife, but 
states that it has no knowledge with respect to whether 
all the property of the plaintiffs, including the real 
property in the bill of complaint described, does or does 
not belong to them, as a community, under the laws 
of the State of Washington. 

3. Admits that on to-wit: January 20, 1881, the 
Northern Pacific Railroad Company owned in fee the 
north one-half (N 1-2) of section nineteen (19), town- 
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ship twenty-five (25), north, range forty-three (43), 
E. W. M., in Spokane County; admits that said tract 
of land abutted on the south the town of Spokane 
Falls, which then had a population of not to exceed 
three hundred people; admits that on, to-wit; January 
20, 1881, said Northern Pacific Railroad Company made, 
executed, and filed in the office of the County Auditor 
of Spokane County a town plat of an addition to said 
town of Spokane Falls called “Railroad Addition to 
Spokane Falls,” and that said addition was laid out 
upon and occupied a portion of the tract of land here- 
tofore described; admits that upon such plat was 
shown lots, blocks, streets, and alleys and the names 
of the streets and the width of the streets and alleys; 
and admits that the paper attached to the bill of com- 
plaint, marked “Exhibit A” is substantially a correct 
copy of such plat. Further answering in respect to 
said town plat, defendant says that the dedicatory 
writing on the paper whereon said plat is delineated, 
signed by John W. Sprague, and to which is attached a 
certificate of his acknowledgment thereto before one 
E. E. Cooper, a Notary Public, under date of December 
8, 1880, contained an exception from the dedication of 
the marked streets on said plat of that strip of land 
225./ feet in width, designated as Railroad Street, and 
that such exception from the dedication is to be read 
in connection with the dedication and in connection with 
and as a part of the whole plat, and each and every 
part thereof. 
Further answering the averments of the bill in re- 
spect to the ownership of the real estate occupied by 
said town plat, defendant says: 
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The Northern Pacific Railroad Company acquired 
title to a strip four hundred feet in width across said 
land, to-wit: two hundred feet in width on each side 
of the center of its main track as marked and shown 
on said town plat under the designation in “Railroad 
Street” for the right of way for its railroad, which 
said right of way was granted to it by the second sec- 
tion of the Act of Congress approved July 2, 1864, in- 
corporating such company; and that it acquired title 
to the remainder of said land by section three of 
said act. 

4, Defendant denies that upon said plat a street 
was marked or indicated as is averred in the fourth 
paragraph of the bill of complaint, but says that the 
strip of land referred to therein and marked “Rail- 
road Street” on said plat was and is by said plat and 
the dedicatory and explanatory writing thereon and 
a part thereof, excepted from dedication as a street, 
either in whole or in part; denies that the Northern 
Pacific Railroad Company in and by said plat or the 
dedicatory writing attached thereto, or at all, intended 
to dedicate said strip of land to the use of the pub- 
lic as a street, or at all, or with or without the reserva- 
tions stated in said bill, and particularly referred to in 
the fourth paragraph thereof, and denies that from 
the time of filing said plat, or at all, said strip of land 
became a public street, and denies that it now is a 
public street. 

Further answering as to the alleged dedication of 
the strip referred to as Railroad Street, defendant says 
that the Northern Pacific Railroad Company was 
wholly without power to dedicate said strip of land, or 
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any part thereof, as a street, either with or without 
reservation, or in any other manner to convey or part 
with title to or easement in the said strip of land 
granted to it for a right of way, as above alleged. 
Therefore defendant says if said plat and the writing 
thereon, or any other matter or thing alleged in the 
bill of complaint, might or could be considered as a 
dedication to the public use of the strip of land desig- 
nated as Railroad Street to the extent alleged in the 
bill of complaint, or at all, the same was and is 
wholly void and of no effect whatsoever. 

5. Defendant admits that after the filing of said 
plat the Northern Pacific Railroad Company did put 
upon the market and sell and dispose of the lots and 
blocks marked on said plat, and that prior to the year 
1889, it had sold and disposed of and conveyed, with 
the usual covenants of warranty, portions of the lots 
and blocks shown on the said plat as abutting upon 
the strip of land designated as Railroad Street, and 
that in a portion of said deeds it did describe the 
property conveyed by reference to the said plat; ad- 
mits that on or about December 14, 1889, it conveyed 
lots five (5) and six (6) in block twenty-nine (29) of 
the said Railroad Addition, conveying the same in said 
deed by reference to the town plat, but defendant 
states that it has no knowledge as to whether plain- 
tiffs are the owners of said premises in fee, or other- 
wise, by mesne conveyance from the grantee of said 
Railroad Company, and that it has no knowledge as 
to the location of buildings upon such lots, the cost 
thereof, or their present condition and use. 
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6. Defendant denies that after the filing of said 
plat, or at all, the strip of land referred to as Railroad 
Street was thrown open to the public use as a street 
by the Northern Pacific Railroad Company, and denies 
that it was used as a street by the public with the 
knowledge and consent of the Railroad Company, or at 
all; denies that individuals and corporations used said 
street for the purpose of ingress and egress, and for 
light and air, and for other purposes, with the know- 
ledge and consent of the Railroad Company, or at all; 
admits the destruction of the business portion of 
Spokane Falls by fire in 1889, including the buildings 
near to or abutting upon the strip of land referred 
to as Railroad Street, but denies that such strip of land 
was one of the principal streets of the town at that 
time, or at all, and denies that any building stand- 
ing or abutting upon such strip of land had no other 
means of access, and denies that the intention and pur- 
pose of said railroad company was to open said strip 
of land as a street; and denies that the same was ac- 
cepted by the public as a street, as alleged in the bill of 
complaint, or at all; and denies that the acts and things 
mentioned in said bill, and particularly in the sixth 
paragraph thereof constituted a common law dedica- 
tion of said street to the use of the public. And 
further answering the averments of the bill in respect 
to the use of said strip of land by the public, the 
defendant says that such use as the public made there- 
of was permissive only and for the purposes of the 
Railroad Company in affording conveniences to the 
public having occasion to do business with it. 
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7. Defendant admits that it is now the owner and 
in possession of all the property and property rights 
of the Northern Pacific Railroad Company, and that 
it succeeded to the same in the year 1896, by pur- 
chase at judicial sale, and that it is engaged in 
operating the line of railroad formerly owned and 
operated by the said Railroad Company from Lake 
Superior to Puget Sound, and admits that its line of 
railway passes through the City of Spokane on the sur- 
face of the strip of ground referred to as “Railroad 
erect.” 

8. Defendant states that it has no knowledge or in- 
formation as to whether or not the Northern Pacific 
Railroad Company, at the time of the filing of the said 
plat, believed that the town of Spokane Falls would 
not grow to any appreciable extent. But it denies that 
there was in law any reservation to the Railroad Com- 
pany of any uses or purposes in the strip of land 
marked as “Railroad Street,” but avers that in law and 
in fact the said strip of land was entirely excluded, 
both by operation of the law through the words of 
exception used, and in the intention of the Railroad 
Company, from dedication as a public street on said 
plat. Defendant admits that since the filing and re- 
cording of the plat the name of the Town of Spokane 
Falls has been changed to the City of Spokane, and 
that the population has grown to approximately 125,000 
people; admits that a portion of the lots and blocks in 
Railroad Addition abutting upon the strip of land 
marked upon said plat as Railroad Street are in pri- 
vate ownership, and that some of them have been im- 
proved by the erection of business buildings; admits 
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that between the years 1881 and 1896 its said right 
of way on the strip referred to as Railroad Street was 
used and employed by the said Railroad Company for 
tracks laid upon the surface thereof, and for a depot 
building located thereon, but alleges that said strip 
of land was likewise used for all the needed railroad 
purposes of said company without let or hindrance from 
anyone, and solely because such strip of land was re- 
garded by the Railroad Company and by all other cor- 
porations and persons as its private property, title to 
which in fee was owned by it; admits that since the 
year 1896, the said strip of land has been used and 
employed by this defendant for the use of its tracks 
upon the surface of said strip of land, but denies that 
said strip of land has not been otherwise used by it, 
but says, on the contrary, that it has at all times used 
and employed said strip of land, and so much thereof 
as it desired, for its own private uses and purposes, to 
the exclusion of every other person or corporation, 
save such as it may have permitted to use the strip 
of land for its convenience in the transaction of its 
business; denies that the lots and blocks in Railroad 
Addition in general and the lots and blocks in said ad- 
dition abutting upon said strip of land in particular, 
would be seriously injured and damaged, or at all, by 
the use of said strip of land for further additional rail- 
road purposes, and for the construction of the ele- 
vated tracks thereon, as proposed by the defendant 
under the ordinance referred to in the bill of com- 
plaint, but says, on the contrary, that all such lots and 
blocks would be benefited by such change of grade 
and the operation of defendant’s tracks over said strip 
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of land on an elevated grade; admits that it is about 
to proceed to build and erect on the strip of land re- 
ferred to as Railroad Street a dirt fill, secured by re- 
taining walls of concrete and stone masonry, approx- 
imately fifteen feet high, and occupying the strip for 
a width of about eighty-five feet, for the purpose of 
carrying its tracks at an elevation, instead of upon 
the surface of the strip as at present; but denies that 
said dirt fill will destroy such strip of land, or in any 
way impair its use and enjoyment by the public, or by 
the abutting lot owners for any purpose to which either 
the public or such abutting lot owners have any right 
to use it; denies that it will interfere with access 
of light or air, or any other beneficial use and enjoy- 
ment of their property by any abutting lot owners or 
any other person; denies that the trains which will be 
operated over the fill when completed will cast upon 
abutting properties, or upon other property in the vicin- 
ity, any dust, dirt, cinders, smoke, deleterious gases, or 
other poisonous, deleterious or offensive substances, 
in any other manner, or to any greater or different ex- 
tent than is now caused by the operation of railroad 
trains along and upon such strip of land; denies that 
the operation of railroad trains over such fill will cause 
great or any increase of noise and of jarring from the 
operation of trains, or that it will at all interfere with 
the enjoyment of real property in the vicinity, or ren- 
der the improvements on such property unfit for resi- 
dence or business purposes, and denies that any such 
use of the strip will be to the detriment in any par- 
ticular of the abutting owners, or operate to diminish 
in value abutting properties; admits that such fill will 
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so occupy said strip that only about ten feet will inter- 
vene between that part of plaintiff’s property which 
abuts upon the strip of land referred to as Railroad 
Street and the south retaining wall of such fill, but 
denies that access to the buildings on such property 
by and through such strip of land will be prevented; 
and denies that the erection of the fill will cut off or 
deprive such property of light or air by and through 
such strip of land, and denies that such property is 
peculiarly or exceptionally liable to any injurious re- 
sults from the operation of trains over such fill; and 
denies that such property, or the buildings located 
thereon, will be diminished in value in the sum of 
$95,000, or at all, by the construction of the fill on 
said strip of land, as alleged, and denies that plain- 
tiffs will be damaged by the construction of such fill in 
the sum of $95,000, or in any other sum whatsoever. 
9. Defendant admits that when the fill shall have 
been constructed upon such strip of land as aforesaid 
and tracks shall have been laid thereon, that it will re- 
ceive and transport on such tracks through the City of 
Spokane the freight traffic of its own and other trans- 
continental railroad lines, both east and west bound, 
and avers that such tracks are intended for the trans- 
porting of both freight and passenger business; it de- 
nies that the operation of trains over such structure 
will be continuous, or at short intervals, and denies 
that such trains operating thereover will cause noise, 
produce jarring, and cast quantities of dirt, dust, cin- 
ders, smoke and deleterious gases that will impair the 
enjoyment and the value of all real property situated 
on or in the vicinity of the strip of land referred to as 
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Railroad Street; admits that the strip of land referred 
to as Railroad Street extends east and west through 
the heart of the business center of the City of Spokane, 
and that some of the most valuable business property in 
the city, with valuable improvements thereon, lies and 
abuts upon each side of such street, but denies that the 
fill to be erected thereon and used as it is intended to 
be used will be a nuisance per se, or at all, or an un- 
lawful or any other obstruction of such strip of land. 

10. Defendant admits that it is acting in part under 
the duress and compulsion of an ordinance of the City 
of Spokane requiring it to elevate its tracks through 
the city so that traffic upon the city streets shall pass 
over its right of way and tracks otherwise than at 
grade, but alleges that in the elevation of its tracks 
and the change of grade of the strip of land referred to 
as Railroad Street, it acted also in the exercise of its 
inherent right and power to make such changes thereon 
as might be necessary for the proper operation of its 
railroad system, and that under and by virtue of the 
grant of Congress to its predecessor in interest, the 
Northern Pacific Railroad Company, of the right of 
way in which is included the strip of land referred to 
herein as Railroad Street, it had the power, and it 
was its duty, at any time to make such changes in 
the grade thereof as should be required in the proper 
operation of its railroad line, and it avers that the 
change of grade which it proposes to make is required 
for the proper operation of its railroad lines, and 
that it is essential to the discharge of its duties to the 
public that such changes be made, and no act of the 
Northern Pacific Railroad Company, or this defendant, 
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could or did disable it from exercising its power to 
make such changes in the grade of its line as should 
be necessary in the operation of its railroad system. 
Defendant admits that the ordinance of the City of 
Spokane referred to contained the section that is 
quoted in the tenth paragraph of the complaint; ad- 
mits that an ordinance was drafted by defendant and 
presented to the city council, and its passage was 
solicited by defendant; admits that it has for some 
time sought the passage of an ordinance relating to the 
abolition of grade crossings, but denies that the ordi- 
nance which was adopted was drafted or presented to 
the city council by defendant, or that its passage was 
solicited by defendant, or that it has solicited a sim- 
ilar ordinance from the city council for many years, 
or at all, and that it has been defeated in its efforts 
to have such an ordinance passed by the protests of 
property owners of the City of Spokane. Defendant 
denies that in endeavoring to secure the abolition of 
grade crossings, its purpose was to improve the grade 
of its railway through the City of Spokane; denies 
that no consideration of the public health or safety 
actuated it in seeking the passage of an ordinance 
having that purpose; denies that no consideration of 
the public health or safety actuated the city council in 
the passage of the ordinance in question; denies that 
the enactment of the ordinance was a lawless and 
arbitrary exercise of power on the part of the city 
council; denies that it was instigated by defendant; 
denies that such ordinance was other than it appears 
to be upon its face; denies that its adoption was for 
the purpose of destroying or curtailing the rights of 
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abutting property owners to oppose the building of 
the proposed fill upon the strip of land marked Rail- 
road Street, and denies that it was for the purpose of 
preventing such property owners from securing ade- 
quate damages for injuries inflicted to their property 
by the building of the structure; defendant also denies 
that the ordinance is void because the subject matter 
of the same is by the laws of the state committed to 
the jurisdiction of the Public Service Commission of 
the state, but avers that if it be the law that the Public 
Service Commission of Washington is, under the 
statutes of that state, alone empowered to compel the 
separation of grade crossings, that fact is utterly im- 
material in the case in hand. The City of Spokane 
has by the ordinance in question provided for the 
change of the grade of its streets, a matter of which 
it has exclusive jurisdiction, and as a part of the plan 
for the change of such streets, as proposed by such 
ordinance, it is essential that the defendant change 
the grade of its right of way and tracks as proposed 
in such ordinance. The defendant is not opposing 
such change, but has consented thereto, and even if it 
be that the Public Service Commission alone has power 
to compel a change of grade over the protests of a 
Railroad Company, there is nothing in that rule which 
forbids a city to change the grade of its streets and 
a railroad company, such as defendant, to make such 
changes in the grade of its tracks as will permit the 
city’s plans for grade change to be effectual. Defend- 
ant denies that the ordinance in question is void be- 
cause it undertakes to authorize an obstruction of one 
of the public streets of the City of Spokane; denies 
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that it is void because it is an attempt to authorize 
the maintenance and operation of the defendant’s rail- 
road through the city in such a manner as will con- 
stitute a public nuisance. Defendant denies that such 
ordinance confers no authority on defendant to make 
the change in the grade of the strip of land referred 
to as Railroad Street without first having had ascer- 
tained and determined the amount of loss and injury 
inflicted on real property abutting upon such strip by 
the change therein, and without first paying to the 
owners of such abutting property the loss and in- 
jury so caused. Defendant admits that it claims that 
the ordinance in question authorizes it to erect and 
maintain the fill along such strip as proposed, and to 
operate its line of railway thereon without regard 
to the injurious effects, if any there are, resulting to 
the abutting owners, and without making to them com- 
pensation for the injurious effects, if any there are, 
upon their property; admits that it denies that the 
property owners along said strip of land are entitled to 
compensation because of the change in grade thereon, 
and admits that it will, pursuant to the authority of the 
ordinance aforesaid, and in the exercise of its inherent 
power to make such changes in its own property as 
shall be necessary for the proper operation of its rail- 
road lines, proceed to construct the fill contemplated 
by the ordinance along the strip of land aforesaid, and 
will maintain the same thereon, and will operate its 
freight and passenger trains over the same, unless re- 
strained by the injunction of this court. 

Further answering with respect to the ordinance re- 
ferred to in the bill of complaint and particularly with 
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respect to the matters and things set forth in the tenth 
paragraph of such complaint, defendant alleges that its 
railroad lines, over which are operated numerous trans- 
continental trains for the carriage of passengers and 
freight, extend at grade across the whole of the City 
of Spokane, being a distance of four or five miles, 
and that many of the streets of the City of Spokane 
cross its tracks at grade. Where its right of way and 
tracks run through Railroad Addition over the strip 
of land referred to as Railroad Street, it is operating 
in the heart of the business section of Spokane; whole- 
sale houses in all lines of business have been lo- 
cated along its tracks and abutting thereupon are large 
warehouses where goods are received from and shipped 
out over its lines of railway. These warehouses are 
for the principal part constructed upon the strip of 
land referred to as Railroad Street by virtue of permis- 
sion so to do granted by defendant. In addition to 
its through freight and passenger trains and many 
local freight and passenger trains which pass over its 
tracks through such railroad addition over the strip 
of land referred to as Railroad Street, the defendant 
operates thereover many switching trains engaged in 
the handling of goods from and to the warehouses 
aforesaid, and the same thing is true along its 
right of way on both sides of the said Railroad Ad- 
dition for a distance of a mile or more. The principal 
part of the business section of the City of Spokane 
lies to the north of defendant’s right of way where it 
runs through the city, but a considerable business sec- 
tion lies to the south of its tracks, and more than one- 
half of the residence section of the city lies to the 
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south of its tracks. In consequence of the location of 
its right of way through the heart of the city almost 
equally dividing the population thereof, the traffic 
across its right of way over the public streets of 
the city has become very heavy and is growing greater 
each year. Street railway lines are laid upon many 
of the city’s streets crossing the defendant’s right of 
way, and street cars are continually passing thereover. 
So great has the volume of business become that 
there is ever and imminent danger arising from the 
crossing of defendant’s tracks at grade, not only to 
those who cross its tracks by a street car or other 
vehicle, or on foot, but to the passengers upon de- 
fendant’s trains, and the operation of defendant’s rail- 
road system through the City of Spokane has been 
much hindered and impeded, and has been rendered 
much less efficient than it would be if there were a 
separation of grades, and in a few years, with the in- 
creasing growth of the city, it will become almost im- 
possible to efficiently operate its lines through Spo- 
kane. The danger and inconvenience, both to the pub- 
lic and to the defendant, arising from the crossing of 
defendant’s tracks by streets at grade, has long been 
recognized by the people of the City of Spokane, by 
the city officials, and by the defendant, and it has been 
the desire of all that such changes might be made in 
the grades of the city’s streets and of the defendant’s 
right of way as should do away with grade cross- 
ings. After several years of study, negotiations, and 
consultation, a plan was arrived at for making changes 
in the grades of the city’s streets and of defendant’s 
right of way, so that a separation of grade between 
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the right of way and the streets should be accom- 
plished, and to carry out such plan the city council of 
the City of Spokane, on or about February 16, 1912, 
duly passed and adopted Ordinance No. C594, a copy 
of which is attached hereto, marked Exhibit A and is 
prayed to be read as a part of this answer, such ordi- 
nance being the same ordinance which is referred to in 
the plaintiff's bill of complaint. The plan of grade 
separation proposed was agreed to by defendant, and it 
accepted the terms and conditions of the ordinance in 
writing, as required by the provisions thereof, and de- 
fendant ever since has been and is now willing to com- 
ply with such ordinance, and to execute the same in 
all respects, and even though it had not been so willing 
to comply with its conditions, the ordinance is man- 
datory in terms and in character, and the City of Spo- 
kane could have compelled defendant to comply there- 
with. 

Still further answering with respect to such ordi- 
nance, defendant alleges that therein and thereby the 
City of Spokane undertook to and did provide for 
the change of the grade of its streets which have here- 
tofore crossed defendant’s right of way and tracks at 
grade, and that under and by virtue of the laws of the 
State of Washington the City of Spokane was author- 
ized and empowered in its discretion to make such 
changes in the grade of its streets. Under and by 
virtue of such ordinance, the City of Spokane is now 
proceeding to provide for changes in the grade of its 
streets where they cross the defendant’s right of way 
and tracks, and is proceeding and will proceed to take 
all steps which are necessary to make the changes in 
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the grade of its streets contemplated by the ordi- 
nance in question. If defendant should in this cause 
be enjoined from making the change in the grade of 
its right of way and tracks as provided in such ordi- 
nance and as it proposes to do in compliance there- 
with, the City of Spokane will be prevented from mak- 
ing the change in the grade of its streets which is con- 
templated by such ordinance, and which it is proceed- 
ing to make, for the proposed changes in its streets 
cannot be made unless, as a part of the plan thereof, 
the change of grade of defendant’s right of way is 
made as required by such ordinance. To enjoin de- 
fendant, therefore, from changing the grade of its 
right of way and tracks is, in effect, to enjoin the City 
of Spokane from making the contemplated changes in 
the grade of its streets and to enjoin the enforcement 
of a city ordinance, and defendant says that therefore 
the City of Spokane is a necessary party to this suit 
to answer with respect to the validity of an ordinance 
duly adopted by its city council and to defend against 
any decree the effect of which will be to prevent it from 
carrying out its schemes of municipal improvement. 
11. Defendant denies that anything done or 
claimed by it with respect to the change of grade in 
question is contrary to equity or good conscience, and 
tends to the wrong, injury, or oppression of the plain- 
tiffs, and denies that plaintiffs are remediless in the 
premises at common law, and can only have relief in 
a court of equity. It avers, on the contrary, that if it is 
mistaken with respect to any matter or thing done, 
or claimed by it hereunder, and plaintiffs are entitled 
to compensation by way of damages, or otherwise, by 
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reason of the construction of the fill proposed and the 
operation of the trains thereover, that then the mat- 
ter of the compensation to be paid is cognizable by 
courts of law in proper proceedings brought therefor, 
and that the same is not subject to the jurisdiction of 
a court of equity . 

All of which matters and things this defendant stands 
ready to aver and prove as this court shall direct, and 
prays to be hence dismissed with its reasonable costs 
and charges in this behalf sustained. 

(Sioned) CHARLES W. BUNN: 

(Signed) EDWARD J. CANNON. 

(Signed) GRAVES, KIZER & GRAVES, 
Solicitors for Defendant. 


Pearl A.” 
ORDINANCE NO. C594. 


An ordinance requiring the Northern Pacific Rail- 
way Company to separate its grade from that of the 
street grades within a portion of the City of Spokane 
by elevating the plane of its tracks and by changing 
the grade of certain of the streets, and affecting cer- 
tain streets, avenues and alleys of said city. 

The City of Spokane does ordain. 

Section 1. The Northern Pacific Railway Com- 
pany is ordered and required to separate its grade 
from that of the street grades by elevating the plane 
of its tracks and by changing the grade of certain of 
the streets, within the portion of the City of Spokane 
hereinafter set forth, in the manner and upon the con- 
ditions hereinafter specified. 
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Section 2. The district within which said railway 
company shall effect the separation of its grade from 
the street grade shall extend from and including 
Sprague avenue and Division street on the east to and 
including Sixth avenue on the west and all streets and 
avenues excepting those to be vacated as hereinafter 
provided within the limits of said district, shall be 
crossed at an elevation and in the manner herein pro- 
vided. 

Section 3. As soon as the railway company has 
completed the separation of grades as herein provided, 
it shall remove all of its tracks from the present sur- 
face of the streets within the district described in 
Section 2 of this ordinance, and shall not thereafter 
lay down any tracks across streets at grade within such 
district, but the railway company may at any time con- 
struct, maintain and operate additional tracks across 
streets within said district in accordance with the 
specifications in this ordinance contained. 

Section 4. Said separation, except at street cross- 
ings, and as otherwise in this section provided, shall 
be accomplished by an embankment of earth or other 
suitable filling material and in the district extending 
from Sprague avenue and Division street on the east 
to Walnut street on the west, said embankment shall 
be retained by walls of concrete or stone masonry car- 
ried up to the subgrade of the roadbed. From the 
point where the walls terminate at or near Walnut 
street westerly to Sixth avenue, a substantial iron 
fence of design satisfactory to the city council, with 
concrete or masonry posts shall be constructed between 
the streets and connected at each with the bridge abut- 
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ments; provided that between Browne street and Wash- 
ington street such separation may be accomplished by 
structures of concrete, steel or iron, or a combination 
of these materials. Such materials may also be used 
at other places between streets according to plans and 
specifications to be submitted to and approved by the 
city council. 

Section 5. Said elevated tracks shall be carried 
across the streets and avenues specified herein upon 
bridges constructed of iron, steel or concrete, or a com- 
bination of these materials, supported at the end upon 
abutments of concrete or stone masonry, so located that 
the exposed face of the said abutments shall be parallel 
to and coincident with or entirely outside the outside 
limits of the streets or avenues, and supported inter- 
mediately by three rows of columns, one of which shall 
be placed parallel to and within the established curb 
on each side of the streets, the remaining row shall be 
so placed that the center of same coincides with the 
center of the street; the minimum spacing of the columns 
parallel with the street shall be 13 feet between centers. 
Said bridges shall have substantial ballasted floors and 
shall be so constructed and maintained as to prevent 
water, dirt, oil or other substances from dropping from 
the elevated structure into the street. Walls and posts 
of said bridges shall be calcimined, painted or otherwise 
kept in a sightly and cleanly condition upon order of 
the city council. The bridge across Washington street 
shall be supported intermediately by one row of columns 
so placed that the center of the same coincides with 
the center of the street. Said bridges shall conform 
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generally in their essential features to the plan attached 
and made a part of this ordinance and marked ‘“‘North- 
ern Pacific Railway Company, Spokane Grade Separa- 
tion, typical plan for 75-foot street crossing at right 
angles to tracks.” 

Section 6. The elevated street crossings herein re- 
ferred to shall be constructed in accordance with the 
following conditions and specifications, and the word 


x? 


“grade,” as used in said specifications shall be under- 
stood to mean in all cases the elevations and rate of 
grade of the center lines of the streets. These grades 
and elevations may be varied at the discretion of the 
commissioner of public works, to the extent necessary, 
to give proper drainage to all points of the streets af- 
fected, to give proper crowning of the roadways and to 
provide for vertical curves where the algebraic sum 


of the rates of grades equals or exceeds 3 per cent. 


SPRAGUE AVENUE AND DIVISION Sia: 
Sprague Division 


Avenue Street 
Width, face to face of abutment____75 feet 75 feet 
Wade of roadwayss=- ==. === == a=m 51) tet 51 feet 
Width of sidewalks ._.._----___- 12 feet 12 feet 
Minimum vertical clearance______ 14 ft.6in. 12 feet 


The existing surfaces of Sprague avenue and 
Division street shall not be depressed below elevation 
1921.7 city datum. 

From the aforesaid elevation, easterly to an intersec- 
tion with the present surface of the street, at or near 
the east side of Hilliard street, the grade of Sprague 
avenue shall not exceed 3.6 feet in 100 feet. From 
the aforesaid elevation westerly to an intersection with 
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the present surface of the street at or near Browne 
street, the grade of Sprague avenue shall not exceed 
four (4) tenths foot in 100 feet. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at a point 
near the south side of Riverside avenue, the grade of 
Division street shall not exceed 1.62 feet in 100 feet. 

From the aforesaid elevation southerly to a point ap- 
proximately 75 feet south of the south line of Sprague 
avenue, the grade of Division street shall not exceed 
3.57 feet in 100 feet, and from the last described point 
to, an intersection with the present surface of the street, 
at a point near the south line of First avenue, the grade 
of Division street shall not exceed three and four- 
tenths (3.4) feet in 100 feet. 

From Division street to the west side of Pine street 
the grade of First avenue shall not exceed 2.21 feet in 
100 feet; across Pine street the grade shall be level, 
and from the east side of Pine street to an intersec- 
tion with the present surface of the street at or near 
the west side of Hilliard street, the grade of First 
avenue shall not exceed 5.27 feet in 100 feet. 

From Sprague avenue to the northerly curb line 
of First avenue the grade of Pine street shall not ex- 
ceed 4.7 feet in 100 feet; between curb lines of First 
avenue the grade of Pine street shall not exceed 1.82 
feet in 100 feet, and from the southerly curb line of 
First avenue to the northerly line of Pacific avenue, 
the grade of Pine street shall not exceed 5.71 feet in 
100 feet. From the northerly line of Pacific avenue 
to an intersection with the present surface of the 
street at or near the south line of Pacific avenue, the 
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grade of Pine street shall not exceed 0.66 feet in 100 
Teet: 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet east and west from Pine 
street approaches in the alleys in blocks seven (7) and 
eight (8) of Saunders’ Addition to Spokane, and when- 
ever these alleys or either of them are graded or im- 
proved any additional cost in the work incurred by 
reason of the changes in grades of Division and Pine 
streets, as in this ordinance provided, shall be borne 
by the railway company. 


BROW NE STREET. 


Width, face to face™abutments_._._.----—=— 75 feet 
Width of roadwaysse-=—--- =.=] 22am Silmeet 
Width, of sidewalksa2]=22..2-...2 === 12 feet 
Minimum vertical clearance..._...2--"- == 12 feet 


The grade of Browne street shall not be depressed 
below elevation 19123.3 city datum. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at or 
near the south line of Sprague avenue, the grade of 
Browne street shall not exceed 1.5 feet in 100 feet. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the northerly line of Pacific avenue, the grade of 
Browne street shall not exceed 4.6 feet in 100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet, east from Browne street, 
an approach in the alley in block 2, First addition to 
Fourth addition to Railroad Addition to Spokane, and 
whenever this alley is graded or improved, and ad- 
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ditional cost in the work incurred by reason of the 
change in grades of Browne street as in this ordinance 


provided, shall be borne by the railway company. 
WASHINGTON SPREE. 


Width, face to face abutments__________ 74 feet 
eeuieot roadway......_.__...-2-225 Slices 
Pedi orsidewalks__________...__.-2u22 11 = ft. 6 in. 
Mintmium vertical clearance.__._-_._____ 18.2 feet 


The grade of Washington street shall remain as it 
now exists. 
SUEVENS sUREn 


ivadtne face to face abutments_._._.__._-._._- 75 feet 
Bede of Teadway..:2seees—-.....--..-.<. 51 feet 
Pidth of sidewalks_._..._._.._____.-.-..-.... 12 feet 
iinmiaiwtin vertical cleafance.....__.__..___._.__- 12 feet 


The grade of Stevens street shall not be depressed 
below elevation 1918.0 city datum. 

The grade of Stevens street shall continue norther- 
ly on this elevation to an intersection with the present 
gradient of Stevens street from First avenue to a point 
124.9 feet south of the south line of First avenue ex- 
tended southerly. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street, approx- 
imately 240 feet north of the northerly line of Second 
avenue, the grade of Stevens street shall not exceed 
3 feet in 100 feet. 

HOWARD STREET. 


NW vidili, face to face abutments____.__.___.. 75 feet 
Rhaieot foadway-.-..-----_---_--.<.=- 51 feet 
Srodmoeor sidewalks____._.__.____-...--..-- Zeer 


Minimum vertical clearance.__-_-_____-__--_ 14 ft. 6 in: 
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The grade of Howard street shall not be depressed 
below elevation 1914.7 city datum. 

The grade of Howard street shall continue northerly 
on this elevation to an intersection with the present 
surface of the street at a point approximately 155 feet 
south of the south line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the north line of the alley in Blocks 28 and 29, 
Railroad Addition to Spokane, the grade of Howard 
street shall not exceed 2.4 feet in 100 feet. 

WANE STREET. 


Width, face to face of abutments____--------- 66 feet 
Wadth: of -roadwayesees=== 25 -=22==—c eee 42 feet 
Width of Sidewalkkc===2=5-. 225225552022 ——— 12iieet 
Minimum “vertical cleanamee______-_---== 22am 12 feet 


The grade of Wall street shall not be depressed be- 
low elevation 1916.8 city datum. 

The grade of Wall street shall continue northerly on 
this elevation to an intersection with the present sur- 
face of the street at a point approximately 225 feet 
south of the southerly line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at a 
point approximately 270 feet north of the northerly 
line of Second aveue, the grade of Wall street shall 
not exceed 3 ieet mel tect, 

POS SERERT. 


Width, face to ftaceset abutments.._---_-==3 66 feet 
Width of roadwayseeeee==— eesene seb seeeee Sle ieet 
Width of side%alkkoeee2_ =. 2222 12 feet 


Minimum vertical “clearance..__.__._.-==2 See 12 feet 
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The grade of Post street shall be depressed to such 
an extent that a uniform grade will extend from the 
present surface of the ground at a point 155.06 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the aforesaid 
points shall not exceed 2.4 feet in 100 feet. 
LINGOEN STREED 


Waadth; face to face of abutments____._____ 75 feet 
| WWiteerneadway —.--.-----._-.__-_--2 oe 51 feet 
Be ieumot sidewalks ....-_...-..-2.2222225 5 12 feet 
Mirunitm vertical clearance.____._____..-__. 12 feet 


The grade of Lincoln street shall remain as it now 
exists, unless the city shall decide to change the 
grade of same from the south line of First avenue 
to a point 155.22 feet southerly from the south line 
of First avenue, before it is necessary for the North- 
ern Pacific to pave that portion of Lincoln street 
lying between their present right of way limits, in 
which case the Northern Pacific shall regrade, repave, 
recurb and re-sidewalk and otherwise improve said 
Lincoln Street corresponding to the improvements on 
either side of their right of way from a point 155.22 feet 
south of the south line of First avenue to a point 300 feet 
north of the north line of Second avenue, at stuch 
grades as the city shall by ordinance establish therefor. 

MONROE STREET 


Width, face to face of abutments_._______ 75 feet 
PP WUimotesroadway.......---.-----222 lect 
Wadi ot sidewalks__.._.__._._._._.__.______- 12 feet 
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The grade of Monroe street shall be depressed to 
such an extent that a uniform grade will extend 
from the present grade of the ground at a point 
155.44 feet south from the south line of First avenue 
to an intersection with the present surface of the 
ground at or near a point 300 feet north of the north 
line of Second avenue. The rate of grade 
between the aforesaid points shall not exceed 3.3 feet 
in 100 feet. 

MADISON STREET 


Width, face to face of abutments____._____- 75 feet 
Width of rToadways2222- 222" .U2u- See oll teet 
Widtheotesidewalks.222222........ 2 ee 12 feet 
Minimtin vertréal cleatance ........-_.--2ae 12 feet 


The grade of Madison street shall be depressed 
to such an extent that a uniform grade will extend 
from the present surface of the ground at a point 155.63 
feet south from the south line of First avenue to an 
intersection with the present surface of the ground 
at or near a point 300 feet north of the north line 
of Second avenue. The rate of grade between the 
aforesaid points shall not exceed 3.2 feet in 100 feet. 

JEFFERSON STREET 


Width, face to face or abutments.______- == 75 feet 
Wirth, om roadway. _..._.-=---...-22=-228 51 feet 
Widtlr of sidewalks: 2... 22.2.2) ee 2 12 feet 
Minimum verticalieclearance..__..._._.__._-.._22 12 feet 


The grade of Jefferson street shall be depressed to 
such an extent that a uniform grade will extend 
from the present surface of the ground at a point 
156 feet south from the south line of First avenue 
to an intersection with the present surface of the 
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ground at or near a point 300 feet north of the north 
line of Second avenue. The rate of grade between 
the aforesaid limits shall not exceed 3.3 feet in 100 
feet. 

ADAMS STRERR 


Maicdih, face to face of abutments__.._________ 75 feet 
Peeeee: croadway..-_.-__...-.---52e= se 51 feet 
Pp eatneomeidewalks_ _......_....gge2- 22 12 feet 
Minimum vertical clearance-._........_.--.- 12 feet 


The grade of Adams street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforesaid 
limits shall not exceed 2.4 feet in 100 feet. 

CEDAR STREED 


Siaath. tace to face of abutments..._-.._._.. 100 feet 
Peedeneor roadway.......-..-..--.2=5_-=-= 68 feet 
Pweaneor sidewalks..._.-.......--_...... 16 feet 
Minium vertical clearamce__._c._-__.______.___. 12 feet 


The grade of Cedar street shall remain as it now 
exists. 


WALNUT STREET 


idimeetace to face of abutments__.________ 75 feet 
Pee meoroadway—.__._____...---------- 51 feet 
Sreauimot sidewalks__.._.__.._.___-__-__-__--_.- 12 feet 
Minimum vertical clearance._____.__-.---- 14 ft. 6 in. 


The grade of Walnut street shall not be depressed 
below elevation 1910.4 city datum. 
The grade of Walnut street shall continue northerly 
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on this elevation to an intersection with the present 
surface of the street at a point approximately 10 feet 
south of the northerly line of Pacific avenue pro- 
duced. 

The grade of Walnut street from the aforesaid 
elevation southerly to an intersection with the present 
surface of the street at a point approximately 90 feet 
north of the northerly line of Second avenue, shall 
Mot exceed 3 feet im) [00Micer 

From Walnut street to a point 100 feet west of the 
west line of Walnut street, the grade of Pacific ave- 
nue "shall not exceed 2Zetect- in’ 100 feet: 


MAPLE STREET and SECOND AVENUS 
Maple Second 


Street Avenue 

Width between outside supports of 
bade ...__. See ae TS) WEN 75 feet 
Width of roadway seeeses=222225 ol icet 51 test 
Width of sidewalks f22sssse--- 22 12 feet 12 feet 
Minimum vertical clearance___.14 ft. 6 in 12 feet 


The grade of Maple street and Second avenue shall 
not be depressed below elevation 1911.1 city datum. 

The grade of Maple street from this elevation 
northerly to an intersection with the present surface 
of the street at the southerly line of Pacific avenue, 
shalitnotvewcced O/sieieet in 100) feet: 

The grade of Maple street from the aforesaid ele- 
vation southerly along Maple street to an intersection 
with the present surface of the street at a point ap- 
proximately 110 feet south of the southerly line 
of Second avenue, shall not exceed 3 feet in 100 feet. 

The grade of Second avenue from the aforesaid ele- 
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vation easterly to an intersection with the present 
surface of the street at a point approximately 95 
feet east of the easterly line of Maple street, shall 
mousexcced 3 feet in 100 feet. 

The grade of Second avenue from the aforesaid 
elevation westerly to an intersection with the present 
surface of the street at a point approximately 185 feet 
west of the westerly line of Maple street, shall not 
exceed 3 feet in 100 feet. 

THIRD AVENUE 


WVidth, face to face of abutments__._______- 75 feet 
Pswtne oi roadway....._._..__-_---_..---.-< So] teat 
P eaueon sidewalks___.._.....__..--.---22- 12 feet 
Minimum vertical clearance.._.___..________ 12 feet 


The grade of Third avenue shall not be depressed be- 
low elevation 1913.7 city datum. 

The grade of Third avenue from this elevation 
easterly to an intersection with the present surface 
of the street at or near the east line of Ash street 
produced, shall not exceed 2.0 feet in 100 feet. 

The grade of Third avenue from the aforesaid ele- 
vation westerly to an intersection with the present 
surface of the street at or near the east line of Oak 
street, shall not exceed 2.6 feet in 100 feet. 

From Third avenue to a point 100 feet south of the 
south line of Third avenue, the grade of Ash street 
shall not exceed 2 feet in 100 feet. 

POURTH AVENUE 


Vejaun dace to face of abutments__._.____..___ 75 feet 
Pomme: eoadway_-___..--___--_----==-22 40 feet 
Seaport esidewalks______._____._..---.--. 17.5 feet 


Mimimnme: vertical clearance...._._.-.____-___. 12 feet 


152 H. A. & L. D. HotlamaCo., et ali vs. 


Supporting posts instead of being placed at the curb 
line shall be so placed as to provide for a 51 foot 
roadway, should the same be constructed in the 
future. 

The grade of Fourth avenue shall not be depressed 
below elevation 1910.0 city datum. 

The grade of Fourth avenue from this elevation 
easterly to an intersection with the present surface of 
the street at a point approximately 10 feet east of the 
west line of Oak street shall not exceed 4 feet in 100 
feet, 

The grade of Fourth avenue from the aforesaid 
elevation westerly to an intersection with the present 
surface of the street at or near the east line of Cannon 
street, shall not exceed 2.1 feet in 100 feet. 

The grade of Elm street northerly from the north 
line of Fourth avenue to an intersection with the 
present surface to the street at or near the southerly 
line of Third avenue shall not exceed 3 feet in 100 feet. 


FIFTH AVENUE AND CANNON STREET 

Fifth avenue and Cannon street shall be merged 
into one crossing, by revising their location and be 
carried under the elevated tracks through a structure 
of the following dimensions, to be constructed with 
abutments at right angle to said tracks. 


Width, face to face of abutments._...#e___-2 75 feet 
Width of 1o0adWay eee. 222). 5 eee Sl eieet 
Width of sidewalkeee=---- 22>. -22- ee 12 feet 
Vinmiteumn vertical” Clearance_- 9 522 = 2 =m 12 feet 


The grade of Fifth avenue and Cannon street shall 
not be depressed below elevation 1905.0 city datum. 
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The grade of Cannon street from this elevation 
northerly for a distance of approximately 35 feet 
to the southerly line of the intersection of Fifth ave- 
nue and Cannon street in their revised location shall 
not exceed 5 feet in 100 feet; the grade across this 
intersection shall be level, and from the northerly line 
of the intersection to an intersection with the present 
surface of the street at or near the southerly line of 
Fourth avenue the grade shall not exceed 4.7 feet in 
100 feet. 

The grade of Cannon street from the aforesaid 
elevation southerly to an intersection with the present 
surface of the street, at or near the northerly line of 
the alley in block 24, Cannon’s addition, shall not ex- 
Recdl.2 feet in 100 feet. 

The grade of Fifth avenue easterly from the afore- 
said elevation to an intersection with the present 
surface of the street at or near the west line of Elm 
street shall not exceed 2.82 feet in 100 feet. From the 
intersection of Fifth avenue and Cannon street the 
grade along Fifth avenue westerly to an intersection 
with the present surface of the street at or near the 
east line of Chestnut street shall not exceed 3.1 feet 
in 100 feet. 

The said railway company shall, within six months 
after the passage and acceptance of this ordinance, 
procure and dedicate for the purpose of a public street, 
that portion of block 11, Cannon’s addition to said 
city necessary to widen Fifth avenue and Cannon 
street in their new location to their present width of 
75 feet, and shall also execute such instrument to the 
city as will vest in said city the perpetual right to 
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use for street purposes such portions of the right of 
way of the railroad company as is included within 
the limits of said Fifth avenue and Cannon street as 
changed. In case said railway company shall be 
unable to purchase said property, or any part thereof, 
at a price deemed by said company to be reasonable, 
then the same shall be condemned by the city of Spo- 
kane for street purposes and the compensation and 
damages awarded in such proceeding, including court 
costs and other expenses of litigation that may be 
incurred therein, shall be paid by said railway com- 
pany, and said company shall have the right to take 
part in said condemnation proceedings in behalf of the 
city by counsel employed by it, and shall have the 
right to have all witnesses that it may name called 
to testify in such condemnation proceedings. 


D~IXTH AVENUE 


Width, face to face of abutments======5=. === 60 feet 
Width of roadyvay___2—_ = 40 feet 
Width of sidewalks_258822-22. === 10 feet 
Minimum vertical clearance..--.--Llollllee 12 feet 


Sixth avenue shall be opened, graded and improved 
by the city through an assessment district as pro- 
vided by law, and the railway company, by its accept- 
ance of this ordinance shall be deemed to have consented 
to the opening of Sixth avenue across its right of way, 
and to have waived any claim for compensation therefor, 
provided it is not required to bear any part of the 
cost of opening, grading, and otherwise improving 
said street, other than what it may be legally assessed 
for such property as it has abutting said Sixth 
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avenue, after being opened. The bridge shall be 
constructed by the railway company at its expense. 

The surface of the street shall not be established 
at a higher elevation than elevation 1900.5 city datum, 
at any point under the elevated structure of the 
railway company. 

Section 7. All damages to property arising from 
the re-establishment of grades of those portions of 
Stevens, Post, Lincoln, Monroe, Madison, Jefferson 
and Adams streets, lying north of the railway com- 
pany’s tracks, as hereinbefore provided, except the 
property owned by the railway company, shall be paid 
by the city either directly or by means of an assessment 
district legally created therefor. The railway com- 
pany, by its acceptance of this ordinance waives 
any claim for abuttal damages by reason of 
the re-establishment of the local improvement ass- 
essments imposed, or which might be legally imposed, 
for the purpose of paying for any abuttal damages 
resulting from said re-establishment of grades. 

Section 8. The city of Spokane unddrtakes 
forthwith upon the acceptance of this ordinance, by 
the necessary proceedings to legally establish the 
changes in the grades of the streets, avenues and 
alleys specified in section 6 thereof. 

Section 9. All sidewalks and curbs in the streets 
and avenues where changes of grade are to be made 
under the provisions of this ordinance, shall be placed 
at such elevation above the grade of the streets and 
avenues as the city council may direct. 

Section 10. Excepting, as herein otherwise pro- 
vided, the railway company shall, after it has made 
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the changes in the grades of the streets, avenues and 
alleys herein authorized, restore all paving and side- 
walks that it may disturb in carrying out the work 
to as nearly as possible their former condition of 
usefulness, using the same kind of material, excepting 
where on account of increase of grades the city council 
may require the use of a different kind of material, 
in which event such other material shall be used. When 
the tracks have been removed from any of the present 
street surfaces at any crossing where the tracks are to 
be elevated as herein provided, the railway com- 
pany shall with reasonable dispatch thereafter, grade, 
pave, and provide curbs and sidewalks for that portion 
of the street upon its right of way situated between the 
existing paving and sidewalks on each side, and in 
such a manner and with such material as shall con- 
form thereto. 

Section 11. The railway company shall provide 
for the drainage of the several crossing as provided 
for in this ordinance, by the construction of receiving 
basins properly located in or immediately adjacent 
to said crossings, which said receiving basins shall be 
connected with and discharge their contents into city 
sewers. 

Section 12. The railway company is hereby per- 
mitted and authorized to enter upon the streets, avenues 
and alleys, and make such excavation and do such 
work, as may be necessary to carry out the separ- 
ation of grade as herein provided, also to obstruct 
or close temporarily any streets, avenues or alleys to 
such extent and for such length or time as may be 
reasonably necessary; also make temporary changes 
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in its tracks at the present street grade crossings 
and construct and maintain temporary structures and 
falsework in the streets, avenues and alleys, subject to 
the approval of the commissioner of public works. 

Section 13. All water pipes, sewers and other utili- 
ties owned by the city, including all service connections 
necessary with the abutting property, shall be moved 
to the position made necessary by the change of 
grade in streets, avenues and alleys under this ordi- 
nance by the city, under the supervision of the com- 
missioner in charge of such utilities at such a time 
and in such manner as will interfere as little as pos- 
sible with the work being carried on by the railway 
company. 

The cost and expense of changes in position of 
utilities owned by the city, made necessary by the 
change of gradient, including the replacement of such 
utilities at the proper depth to secure as nearly as may 
be their former state of usefulness, shall be borne 
by the railway company, and the cost shall be paid 
into the city treasury monthly upon the rendering to 
the railway company by the proper department of the 
city, bills for the expense incurred in this work during 
the previous month. 

All work upon the streets, avenues, and alleys re- 
quired to be done by the railway company, under this 
ordinance, shall be performed to the satisfaction of the 
commissioner of public works. 

Section 14. The railway company, by its accept- 
ance of this ordinance, agrees to indemnify and 
save harmless the city from all loss, costs and damages 
which it may suffer, or which may be recovered 
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against it, on account of damage to persons or prop- 
erty arising out of the performance of any of the 
work to be done by the railway company, or by the 
city, under the provisions of this ordinance, including 
the damage to abutting property resulting from 
re-establishment of street grades, and including law- 
ful damage resulting from street vacations. 

Section 15. The city of Spokane will exercise to 
the full extent its police and other powers, to re- 
quire all persons and corporations occupying or using 
any portions of the public streets, avenues or alleys 
affected by the provisions of this ordinance to conform, 
at their own expense, such occupation or use to the 
grade changes, alignment and structures herein pro- 
vided for, and to that end to do all the excavating, 
filling and other work necessary to such conformation, 
and to require all street railway companies to also 
repave that portion of such streets between their rails, 
and where there are two or more tracks between their 
tracks, all of such work to be done at such times and in 
such manner as to cause the minimum amount of inter- 
ference or hindrance to the work of the railway com- 
pany, and nothing in this ordinance shall be construed 
as relieving any person or corporation, so occupying 
or using such streets, avenues or alleys, from liability 
to make such changes and do such work at their own 
sole cost and expense. If it should transpire that the 
powers of the city are inadequate to that end, then the 
city will prosecute such condemnation proceedings as 
may be necessary, and the railway company shall pay 
such judgments as may be finally awarded and the costs 
of such proceedings. 
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Section 16. The railway company shall bear all 
the expense of effecting the separation of grades in 
the manner herein provided, including the damages 
to abutting property resulting from the changes in the 
streets, avenues and alleys herein authorized, except- 
ing such expenses as are to be borne by corporations 
or individuals under the provisions of sections 6 
and 15 hereof, and such abuttal damages as are to be 
borne by the city under the provisions of section 7 
hereof, and if suit shall be brought against said city 
to recover damages on account of said changes, timely 
notice thereof shall be given the railway company, and 
it shall have the right to defend the same in the name 
of the city, and no such suit shall be settled without 
the consent of the railway company. If it shall be- 
come necessary for said city to bring condemnation 
suits in furtherance of the work to be done under the 
terms of this ordinance, said city shall bring the 
same upon request of said railway company, and 
said railway company shall aid in and have the right 
to control the prosecution of said suit through counsel 
selected by it. 

Section 17. The city of Spokane undertakes by 
appropriate proceedings to vacate such portions of 
any street, avenue or alley as are upon the right of 
way of the railway company in the district between 
Sprague avenue and Division street on the east, and 
Sixth avenue on the west, and across which overhead 
bridges are not to be constructed by the railway com- 
pany under the provisions of section 6 hereof, such 
vacation to be made effective before the tracks are 


160 H. A. & L. D, Holltomil Co., et al., vs: 


elevated across the streets, avenues or alleys to be 
vacated. 

Section 18. When the railway company has ele- 
vated its tracks in accordance with this ordinance, 
so that the same are ready for use, then and there- 
upon, all provisions of the ordinances of the city of 
Spokane having for their purpose the protection of 
street traffic at grade street crossings, shall cease 
to be applicable to such railway company as to that 
portion of its tracks so elevated. 

Section 19. Such lighting as may be ordered by 
the city council to adequately illuminate the streets 
and sidewalks beneath said bridges shall be provided 
and maintained by said city at the expense of the rail- 
way company. Bills for said lighting shall be paid 
monthly by the railway company. 

Section 20. Said railway company shall begin the 
work by it to be performed under the terms of this 
ordinance on or before October lst, 1912, and there- 
after diligently, continuously and in good faith pro- 
secute said work until the separation of grades re- 
quired by this ordinance is completed, said separ- 
ation to be completed on or before October 
Ist, 1915, unless prevented by weather  con- 
ditions, strike or strikes, or legal proceedings, in- 
junction order, or other process of a court of competent 
jurisdiction, and said railway company shall give 
notice in writing, to the corporation counsel of said 
city, of the institution of legal proceedings or the 
pendency of any strike or strikes; and said city shall 
thereupon have the right to intervene in any suit 
or proceeding and move for a dissolution of injunction 
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or restraining order, or for any other proper order, 
remedy or relief. 

Section 21. Nothing in this ordinance contained 
shall be deemed to be a waiver or surrender of any of 
the police powers of the city, or be taken in any way 
to deprive the city of the right to properly exercise 
such power. 

Section 22. All the work done under the provisions 
of this ordinance by the Northern Pacific Railway 
company, by direct employment of labor or by con- 
tract, shall be performed on the basis that citizens 
of Spokane, married men and men of families, shall 
be given preference in employment; the lists of the 
city free employment office are at the disposal of said 
railroad company to this end. 

Section 23. The railway company shall accept 
the terms and conditions of this ordinance within 
45 days after its passage, by filing with the city clerk 
of said city of Spokane a written acceptance of the 
same, and if not accepted within said time, said ordi- 
nance shall be null and void unless further time be 
expressly given by the city council. 

Section 24. This ordinance shall take effect and be 
in force 30 days from and after its passage. 

Passed the City Council, Feb. 16, 1912. 

W. J. HINDLEY, Mayor. 
pect: ©. A, FLEMING, City Clerk. 

Service of within answer is hereby acknowledged 
this 5th day of Feb., 1913. 

(Signed) POST, AVERY & HIGGINS, 

For Plaintiffs. 
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Endorsements: Answer of deft. to Bill of Com- 
plaint of H. J. SHINN, et ux. 
Filed Feb. 5, 1913. 
W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States, in and for 
the Eastern District of Washington. 


W. H. KIERNAN and CHRISTINE B. KIERNAN, 
Plaintiffs, 
Os: 
THE NORTHERN PACIFIC RAILWAY COM- 
bey NE, 
Defendant. 
IN EQUITY. 


To the Honorable the Judges of the District Court 
of the United States, in and for the Eastern District 
of Washington. 

W. H. Kiernan and Christine B. Kiernan, his wife, 
as Plaintiffs, bring this their bill, against the Northern 
Pacific Railway Company, a corporation, as defendant; 
and thereupon Plaintiffs complain and say: 

First: That the Plaintiffs are citizens of the State 
of Washington, residing at Spokane, Spokane County, 
Washington, in the Eastern District of Washington, 
and that the defendant, the Northern Pacific Railway 
Company, named as defendant in the caption, is a 
corporation duly organized and existing under the 
laws of the State of Wisconsin, and having its prin- 
cipal place of business in the Eastern District of Wis- 
consin, and a citizen of the said State, and an in- 
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habitant of the Eastern District of the said State; 
and that the amount in controversy in this cause as 
hereinafter shown is of more than three thousand 
dollars in value, exclusive of interest and costs. 

Second: That plaintiffs are husband and wife, and 
that all the property and property rights of either of 
them in the State of Washington, including the real 
property hereinafter described, is held by them and 
belongs to them as a community under the laws of the 
State of Washington. 

Third: That on, to-wit, the 20th day of January, 
A. D. 1881, the Northern Pacific Railroad Company, a 
corporation, was the owner in fee and in possession of 
the following described tract of land to-wit: The 
North half of Section nineteen (19), Township twenty- 
five (25) North, Range forty-three (43) East of the 
Williamette Meridian, lying and being in Spokane 
County, in the then territory (now State) of Wash- 
ington; that the said tract of land abutted, on the 
south, the town of Spokane Falls, then having a 
population of not to exceed three hundred people; that 
on said date, the said Northern Pacific Railroad Com- 
pany duly made and executed and filed and recorded in 
the office of the Auditor of Spokane County, in said 
Territory, a town plat of an addition to the said town 
of Spokane Falls, called Railroad Addition to Spo- 
kane Falls, which said addition was laid out upon 
and occupied the greater part of the tract of land 
above described, upon which said plat was shown lots 
and blocks and streets and alleys, with figures and 
explanatory notes showing the sizes of the said lots 
and blocks, and the width of the streets and alleys, and 
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with the names of the several streets plainly indicated 
in writing thereon, and which said plat contained a 
writing, duly made and executed by and on behalf 
of said Northern Pacific Railroad Company, dedicating 
the streets and alleys shown on said plat to the use of 
the public. A copy of the said town plat is hereunto 
attached, and made a part of this bill of complaint and 
marked ‘Plaintiff’s Exhibit A.” 

Fourth: That in and upon the said town plat, and 
extending from Washington Street on the east to 
Adams Street on the west, a Street two hundred 
twenty-five and seven tenths (225.7) feet wide, was 
marked and indicated and named and called “Railroad 
Street,” which said Street was in and by the said plat 
and the dedicatory writing attached thereto, and was 
intended by the said Northern Pacific Railroad Com- 
pany to be dedicated to the use of the public as a 
Street, with a reservation in the said Railroad Com- 
pany of the right to use and employ the surface 
of the said Street for the railway tracks and other uses 
of the said Railroad Company, as indicated on said 
plat, which were to-wit: a single line of track located 
in approximately the center of said Railroad Street 
and extending throughout its entire length, with two 
switch tracks, one on each side of the main track, 
extending from Post Street on the east to Monroe 
Street on the west, and with a Depot building on the 
north side of the northerly switch track and abutting 
thereon. And Plaintiffs allege that from the time of 
the filing of said town plat as aforesaid, Railroad 
Street became a public street and that it has ever 
since remained and now is a public street. 
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Fifth: That thereupon, and immediately there- 
after, the said Northern Pacific Railroad Company 
put upon the market and proceeded to sell and dispose 
of to the public, for a consideration in money, the lots 
and blocks marked and described on the said town plat, 
and that prior to the year 1889 it had sold to indi- 
viduals, and conveyed by deeds with the usual cov- 
enants of warranty, all or nearly all the lots and 
blocks shown on the said town plat as abutting on 
Railroad Street, describing the same in the said deeds 
by reference to the plat filed as aforesaid, and that on, 
to-wit. October 5, 1887, it sold to Plaintiff’s grantor, 
and conveyed to him by deed with the usual covenants 
of warranty, Lot One (1) and west fifteen (15) feet 
of Lot two (2), Block twenty-seven, of said Railroad 
Addition, describing the same in the said deed solely 
by reference to the said town plat, and Plaintiffs by 
mesne conveyances from the grantee of the said Rail- 
road Company, are now the owners in fee of said Lot 
one (1) and west fifteen (15) feet of Lot two (2), 
Block Twenty-seven (27) of said Railroad Addition; 
said lot abuts on Railroad Street, and Plaintiffs have 
erected a building on said lot and abutting on said 
Railroad Street, at a cost to them of approximately 
Thirty Thousand Dollars ($30,000.00), which said 
building is now standing intact and in use for ware- 
house and general business purposes. 

Sixth: That immediately after the filing and re- 
cording of the said town plat, Railroad Street was 
thrown open to public use as a street by the said 
Northern Pacific Railroad Company, and was used and 
employed as a stret by the public, with the knowledge 
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and consent of the said Railroad Company, for more 
than ten years, during which time it sold to individual 
members of the public the lots abutting on said Street, 
and during which time individuals and corporations 
owning lots abutting on said street, constructed resi- 
dence and business buildings fronting on said street, 
which were served for purposes of ingress and egress 
and light and air, and all other street purposes, by 
said Railroad Street, all with the knowledge and 
consent and the procurement and acquiescence of the 
said Northern Pacific Railroad Company. In the 
year 1889 a great fire destroyed all the business part 
of the then town of Spokane Falls, including all 
buildings abutting on Railroad Street in the said 
Railroad Addition, and at the time of the said fire, 
Railroad Street was one of the principal streets of the 
said town, built up almost solidly with residences and 
business buildings, most of them fronting on said 
Railroad Street, and served by the said street. All 
of the said buildings then standing on the south side of 
Railroad Street, except buildings on corner lots, had no 
other means of access than by and through Railroad 
Street, and the plaintiffs allege that if for any reason the 
act of the said Railroad Company in filing and record- 
ing the said town plat was ineffective to dedicate 
Railroad Street as a Street, under the laws of the 
Territory of Washington, relating to the making and 
recording of town plats, that the intention and pur- 
pose of said Railroad Company, as aforesaid, to open 
said Railroad Street as a Street following by the 
opening of the same, and the acceptance and user of 
the same by the public as a Street as aforesaid, con- 
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stituted a common law dedication of the said street 
f@etae use of the public. 

Seventh: That the defendant, the Northern Pacific 
Railway Company, is now the owner and in possession 
of all the property and property rights, corporeal or 
incorporeal, of the said Northern Pacific Railroad 
Company, having succeeded to them in the year 1896 
by purchase at a Judicial sale of the said property and 
property rights, and is engaged in operating the line 
of railway formerly owned and operated by the last 
named Company from Lake Superior to Puget Sound, 
which said line of railway passes through the City 
of Spokane, (formerly the town of Spokane Falls) 
on the surface of Railroad Street in the said City. 

Eighth: That at the time of the dedication of 
Railroad Street, as Plaintiffs are informed and be- 
lieve, and on such information and belief allege, it 
was not believed or intended by the said Northern 
Pacific Railroad Company that the said town would 
or should grow to any appreciable extent, and it was 
believed that the uses and purposes reserved to the 
said Railroad Company, and shown on the town plat . 
of its addition to Spokane Falls, would at all times 
be sufficient for the purposes of its business, and 
Plaintiffs allege that the uses and purposes so shown 
on the said town plat were the only uses and purposes 
intended to be reserved by it, and the only uses and 
purposes that were in fact and in law reserved 
by it in its plat dedicating to the public the streets 
and alleys of Railroad Addition to Spokane Falls. 
Since the filing and recording of said town plat the 
name of the town of Spokane Falls has been changed 
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to that of the City of Spokane, and the population 
of the City of Spokane has grown to approximately 
one hundred and twenty-five thousand people, and all 
or nearly all of the lots and blocks of Railroad Ad- 
dition, including those abutting on Railroad Street, 
are in private ownership, and have been improved 
by the erection of business buildings costing in the 
aggregate many millions of dollars. From the year 
1881 to the year 1896 the said Railroad Street was 
used and employed by the said Northern Pacific Rail- 
road Company for certain of its tracks laid upon 
the surface of the street, and for a small Depot building 
in the center of the Street, but not otherwise, and 
since the year 1896 the said Street has been used 
and employed by the Northern Pacific Railway Com- 
pany, the successor in interest of the Northern Pacific 
Railroad Company, for the use of its tracks upon the sur- 
face of said street, but not otherwise; and all lots and 
blocks in Railroad Addition, and the lots and blocks in 
said addition abutting on Railroad Street in 
particular, would be seriously injured and damaged 
by any further uses of said Railroad Street than that 
reserved in the dedication of Railroad Addition, and 
that to which it has been put for now more than 
thirty years, and particularly by any structure placed 
in the said Street which will close the same to the 
public or impair the full use of the same as a street 
by the public and the abutting owners; yet notwithstand- 
ing that fact, and in violation of the rights of the owners 
of lots abutting on Railroad Street, the defendant, 
the Northern Pacific Railway Company has threatened 
to and is now about to proceed to build and erect in 
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said Railroad Street, extending its entire length 
through Railroad Addition, a dirt fill or embankment, 
secured by retaining walls of concrete or stone mason- 
ery, approximately fifteen feet high, and occupying the 
said Street for a width of Eighty-five feet, for the 
purpose of carrying its tracks at an elevation instead 
of upon the surface of said street as at present, which 
said dirt fill or embankment will destroy Railroad 
Street, or seriously impair its use and enjoyment by 
the public, and by the abutting lot owners, for purposes 
of access and light and air and other beneficial use and 
enjoyment of their property, and in addition when 
the said structure is built and trains are operated on 
it, the trains will cast upon abutting properties, and 
upon other property in the vicinity, dirt, dust, cinders, 
smoke, deleterious gases, and other poisonous deleteri- 
ous and offensive substances, and will cause great 
access of noise and of jarring from the operation 
of trains, to such an extent as to seriously interfere 
with the enjoyment of the real property in the vicinity, 
and to render the improvements on said property unfit 
for residence or business purposes, all to the greatly 
increased detriment of abutting owners, and to the 
diminution in value of the abutting properties. The 
said dirt fill or embankment in its passage by and in 
front of the real property of Plaintiffs before de- 
scribed, will so occupy Railroad Street that there will 
remain only twelve feet between the Railroad Street 
front of Plaintiff’s property and the south retaining 
wall of the said dirt fill or embankment, thus prevent- 
ing access to the buildings on said property by and 
through Railroad Street and cutting off from and de- 
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priving said property of light and air by and through 
Railroad Street, and rendering the said property 
peculiarly and exceptionally liable to all the injurious 
results from the operation of trains over the said 
elevated structure hereinbefore alleged. The dimi- 
nution in value to the abutting lots of Plaintiffs and . 
the buildings erected thereon, if the said elevated 
structure in Railroad Street be built, and maintained, 
will be more than Fifty Thousand Dollars, and plain- 
tiffs will be damaged to that extent. 

Ninth: That it is contemplated and intended by 
the defendant, as Plaintiffs are informed and believe, 
and on such information and belief allege, when the said 
elevated structure shall be built and tracks laid thereon 
to receive and transport on the said tracks through the 
City of Spokane, the freight traffic, both of its own and 
of other transcontinental railroad lines, both east and 
west bound traffic and that the said elevated structure 
is to be built for that purpose, and for none other; that 
the operation of heavy freight trains over the said 
structure will be so continuous or at such short in- 
tervals, and the said trains will cause such noise and 
produce such jarring and will cast such quantities of 
dirt, dust, cinders, smoke, and deleterioues gases, that 
the same will impair the enjoyment and impair the 
value of all real property situated on or in the vicinity 
of said Railroad Street; that Railroad Street extends 
east and west through the heart of the business center 
of the City of Spokane, and some of the most valuable 
business property in the said city with the most valuable 
improvements thereon, lies and abuts upon each side 
of said Railroad Street, and Plaintiffs allege that, 
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situated as it will be, and used for the purposes con- 
templated, the said elevated structure will be a nuisance 
per se and without reference to its situation and char- 
acter as an unlawful obstruction of Railroad Street. 
Tenth: That the defendant pretends to be acting 
under the duress and compulsion of a mandatory ordi- 
nance of the City of Spokane, requiring it to elevate 
its tracks on Railroad Street so that the same will pass 
over the cross streets at a sufficient height to permit 
traffic on the cross streets to pass thereunder without 
hindrance; that while it is true that the said ordinance 
professes to order and require the defendant to sep- 
arate its grade from that of the streets grades by 
elevating the plane of its tracks, the said ordinance 
contains the following controlling provision: “Section 
23. The Railway Company shall accept the terms 
and conditions of this ordinance within forty-five days 
after its passage, by filing with the City Clerk of said 
City of Spokane a written acceptance of the same, and 
if not accepted within said time, said ordinance shall 
be null and void unless further time be expressly given 
by the City Council.” Said ordinance was drafted and 
presented to the City Council by the defendant, and 
its passage was solicited by the defendant, which has 
solicited a similar ordinance from the City Council for 
many years, but had always been defeated in its ef- 
forts to have such an ordinance passed by the protest 
of the citizens and property owners of the City of 
Spokane. The purpose of the defendant in seeking 
the passage of said ordinance was to improve the grade 
of its railway through the City of Spokane, so that it 
might with greater ease and less cost, haul its own 
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east and west bound freight traffic, and that of other 
transcontinental railroads through the City of Spokane, 
and no consideration of the public health or safety 
actuated it in seeking the passage of the ordinance, nor, 
as plaintiffs verily believe, actuated the Council of the 
City of Spokane in the passage of the said ordinance; 
and plaintiffs allege that the passage of the said ordi- 
nane in the guise of a mandatory ordinance, when it 
was in truth merely a permissive ordinance, was a 
lawless and arbitrary exercise of power on the part 
of the City Council, instigated by the defendant, for 
the purpose of destroying or curtailing the rights of 
owners of property abutting on Railroad Street, in op- 
posing the building of the elevated structure in Rail- 
road Street, or failing that, in securing adequate dam- 
ages for injuries inflicted on their property by the 
building of said structure. 

Plaintiffs allege that the said ordinance is absolutely 
void because the subject matter of the same is, by the 
laws of the State of Washington, committed to the 
exclusive jurisdiction of another and different agency 
of the state, to-wit, the Public Service Commission of 
the state, and because the said ordinance undertakes 
to authorize, without authority in the City Council to 
so authorize, an obstruction of one of the public streets 
of the City of Spokane, and that it is also void as an 
attempt on the part of the Council of the City of Spo- 
kane to authorize the maintenance and operation of the 
defendant's railroad through the City of Spokane in 
a manner that will constitute the same a public nuisance 
irrespective of its effect as an obstruction of Railroad 
Street, and Plaintiffs allege further that if the said 
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ordinance be valid, it confers no authority on the said 
defendant to obstruct Railroad Street in the manner 
aforesaid and for the purpose aforesaid, without first 
having had ascertained and determined in the manner 
provided by law, the extent of the loss and injury in- 
flicted on real property abutting on said Railroad 
Street by the structure aforesaid, and without first 
paying to the owners of such abutting property the 
loss and injury so found and ascertained. But the 
said defendant pretends that the ordinance of the City 
of Spokane before referred to, authorizes it to erect 
and maintain the said structure and to operate its line 
of railway thereon, without regard to the injurious ef- 
fects of the same on the abutting owners, and with- 
out making to them compensation for the injurious ef- 
fects thereof upon their abutting property, and it de- 
nies that they are entitled to compensation in the 
premises, and the said defendant will, pursuant to the 
pretended authority of the ordinance aforesaid, pro- 
ceed to erect and build the said structure and to main- 
tain the same, and to operate its freight and passenger 
trains over the same, unless restrained by the injunc- 
tion of this Honorable Court. 

Eleventh: All of which actings, doings, and pre- 
tenses of the said defendant, are contrary to equity 
and good conscience, and tend to the manifest wrong, 
injury and oppression of the plaintiffs in the premises. 
In consideration whereof, and for as much as the plain- 
tiffs are remediless in the premises, at and by the strict 
rules of the common law, and can only have relief in 
a court of equity, where matters of this nature are 
properly cognizable and relievable, plaintiffs pray: 
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First. That a writ of subpoena issue against the 
defendant, the Northern Pacific Railway Company, 
requiring it to appear in this court and answer this bill 
of complaint, but without oath, all answers under oath 
being hereby expressly waived, and to stand and abide 
such orders and decrees as the court may from time 
to time make, adjudge and enter in the premises. 

Second: That pending the final determination of the 
subject matter hereof, a preliminary injunction issue 
restraining the said defendant from constructing, build- 
ing, or maintaining in Railroad Street the elevated 
structure in this bill described or any structure of a 
similar kind or character, and that on final hearing the 
court render a decree perpetually enjoining and re- 
straining the defendant from constructing, building 
and maintaining in Railroad Street the elevated struc- 
ture in this bill described or any structure of a sim- 
ilar kind or character, and that if, pending the final 
hearing, the defendant shall have constructed and 
built such structure in Railroad Street, in whole or in 
part, that the Court, as part of its final decree, issue 
a mandatory injunction requiring and compelling the 
defendant to remove the said structure from Railroad 
Street and to restore the said street to the condition 
in which it was before the building and erection of 
said structure. 

Third: That if for any cause the court shall con- 
sider that the defendant is entitled to build and erect 
said structure in Railroad Street, that this cause be 
retained and that the court issue a perpetual injunction 
enjoining and restraining the defendant from building, 
erecting and maintaining the said structure, as alleged 
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said structure. 

Third: That if for any cause the court shall con- 
sider that the defendant is entitled to build and erect 
said structure in Railroad Street, that this cause be 
retained and that the court issue a perpetual injunction 
enjoining and restraining the defendant from building, 
erecting and maintaining the said structure, as alleged 
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in the complaint, until it shall have caused to be ascer- 
tained and paid, in the manner provided by the consti- 
tution and laws of the State of Washington, compen- 
sation for the property of the plaintiffs taken and dam- 
aged by the building, erection and maintenance of said 
structure as aforesaid. 
Fourth: And for such other and further relief as 
to the court shall seem meet and equitable. 
(Signed) TURNER & GERAGHTY. 
(enced) POST, AVERY & HIGGINS: 
Solicitors for Plaintiffs. 
State of Washington, 
County of Spokane.—ss 
Before me, the undersigned Notary Public, in and 
for the State and County aforesaid, personally appeared 
Christine B. Kiernan, one of the above named plain- 
tiffs, who, on being duly sworn, deposes and says: That 
she has read the foregoing bill of complaint, and knows 
the contents thereof, and that the same is true of 
her own knowledge, except as to matters stated on 
information and belief, and as to those matters she 
believes it to be true. 
(siened) CHRISTINE B. KIERNAN. 
Subscribed and sworn to before me this 10th day of 
January, 1913. 
(sicned) |, &, PORTER, 
Notary Public. 
Endorsements: Bill of Complaint of W. H. Kier- 
nan, et ux. 
iled jan. 10, 1913. 
W. H. HARE Clerk. 
Byer. C. NASH, Pepug: 
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In the District Court of the United States, in and for 
the Eastern District of Washington, 
Northern Division. 


W. H. KIERNAN AND CHRISTINES ES k- 
NAN, 
Plaintiffs, 
cs: 
THE NORTHERN PACSRIC RAILW 2a GOM- 
PANY, 
Defendant. 


IN EQUITY. 


The answer of The Northern Pacific Railway Com- 
pany, defendant, to the complaint of W. H. Kiernan 
and Christine B. Kiernan: 

This defendant answers and says: 

1. Admits that plaintiffs are citizens of the State 
of Washington, residing in the Eastern District of 
Washington, and that the defendant is a corporation 
organized and existing under the laws of the State of 
Wisconsin, and a citizen and resident of such state; 
admits that the amount in controversy in this cause 
is more than three thousand dollars in value, exclusive 
of interest and costs. 

2. Admits that plaintiffs are husband and wife, 
but states that it has no knowledge with respect to 
whether all the property of the plaintiffs, including 
real property in the bill of complaint described, does or 
does not belong to them, as a community, under the laws 
of the State of Washington. 
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3. Admits that on to-wit; January 20, 1881, the 
Northern Pacific Railroad Company owned in fee the 
north one-half (N 1-2) of section nineteen (19), town- 
ship twenty-five (25), north, range forty-three (43), 
E. W. M., in Spokane County; admits that said tract 
of land abutted on the south the town of Spokane 
Falls, which then had a population of not to exceed 
three hundred people; admits that on, to-wit; January 
20, 1881, said Northern Pacific Railroad Company 
made, executed, and filed in the office of the County 
Auditor of Spokane County a town plat of an addi- 
tion to said town of Spokane Falls called ‘Railroad 
Addition to Spokane Falls,” and that said addition was 
laid out upon and occupied a portion of the tract of 
land heretfore described; admits that upon such plat 
was shown lots, blocks, streets, and alleys and the names 
of the streets and the width of the streets and alleys; and 
admits that the paper attached to the bill of complaint, 
marked “Exhibit A” is substantially a correct copy of 
such plat. Further answering in respect to said town 
plat, defendant says that the dedicatory writing on the 
paper whereon said plat is delineated, signed by John 
W. Sprague, and to which is attached a certificate of 
his acknowledgment thereto before one E. E. Cooper, 
a Notary Public, under date of December 8, 1880, con- 
tained an exception from the dedication of the marked 
streets on said plat of that strip of land 225.7 feet 
in width, designated as Railroad Street, and that such 
exception from the dedication is to be read in connec- 
tion with the dedication and in connection with and 
as a part of the whole plat, and each and every part 
ineneot. 
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Further answering the averments of the bill in re- 
spect to the ownership of the real estate occupied by 
said town plat, defendant says: 

The Northern Pacific Railroad Company acquired 
title to a strip four hundred feet in width across said 
land, to-wit; two hundred feet in width on each side 
of the center of its main track as marked and shown 
on said town plat under the designation of “Railroad 
Street” for the right of way for its railroad, which said 
right of way was granted to it by the second section of 
the Act of Congress approved July 2, 1864, incorporat- 
ing such company; and that it acquired title to the re- 
mainder of said land by section three of said act. 

4. Defendant denies that upon said plat a street 
was marked or indicated as is averred in the fourth 
paragraph of the bill of complaint, but says that the 
strip of land referred to therein and marked “Railroad 
Street” on said plat was and is by said plat and the 
dedicatory and explanatory writing thereon and a part 
thereof, excepted from dedication as a street, either in 
whole or in part; denies that the Northern Pacific Rail- 
road Company in and by said plat or the dedicatory 
writing attached thereto, or at all, intended to dedicate 
said strip of land to the use of the public as a street, or 
at all, or with or without the reservations stated in 
said bill, and particularly referred to in the fourth 
paragraph thereof, and denies that from the time of 
filing said plat, or at all, said strip of land became a 
public street, and denies that it now is a public street. 

Further answering as to the alleged dedication of 
the strip referred to as Railroad Street, defendant says 
that the Northern Pacific Railroad Company was 
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wholly without power to dedicate said strip of land, 
or any part thereof, as a street, either with or with- 
out reservation, or in any other manner to convey or 
part with title to or easement in the said strip of land 
granted to it for a right of way, as above alleged. 
Therefore defendant says if said plat and the writing 
thereon, or any other matter or thing alleged in the 
bill of complaint, might or could be considered as a 
dedication to the public use of the strip of land desig- 
nated as Railroad Street to the extent alleged in the 
bill of complaint, or at all, the same was and is 
wholly void and of no effect whatsoever. 

5. Defendant admits that after the filing of said 
plat the Northern Pacific Railroad Company did put 
upon the market and sell and dispose of the lots and 
blocks marked on said plat, and that prior to the year 
1889, it had sold and disposed of and conveyed, with 
the usual covenants of warranty, portions of the lots 
and blocks shown on the said plat as abutting upon 
the strip of land designated as Railroad Street, and 
that in a portion of said deeds it did describe the prop- 
erty conveyed by reference to the said plat; admits that 
on or about October 5, 1887, it conveyed lot one (1) 
and west fifteen (15) feet of lot two (2), block 
twenty-seven (27), of the said Railroad Addition, con- 
veying the same in said deed by reference to the town 
plat, but defendant states that it has no knowledge as 
to whether plaintiffs are the owners of said premises 
in fee, or otherwise, by mesne conveyance from the 
grantee of said Railroad company, and that it has no 
knowledge as to the location of buildings upon such 
lots, the cost thereof, or their present condition and use. 
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6. Defendant denies that after the filing of said 
plat, or at all, the strip of land referred to as Railroad 
Street was thrown open to the public use as a street 
by the Northern Pacific Railroad Company, and denies 
that it was used as a street by the public with the 
knowledge and consent of the Railroad Company, or at 
all; denies that individuals and corporations used said 
street for the purpose of ingress and egress, and for 
light and air, and for other purposes, with the knowl- 
edge and consent of the Railroad Company, or at all; 
admits the destruction of the business portion of Spo- 
kane Falls by fire in 1889, including the buildings 
near to or abutting upon the strip of land referred to 
as Railroad Street, but denies that such strip of land 
was one of the principal streets of the town at that 
time, or at all, and denies that any building standing 
or abutting upon such strip of land had no other means 
of access, and denies that the intention and purpose of 
said railroad company was to open said strip of land 
as a street; and denies that the same was accepted by 
the public as a street, as alleged in the bill of com- 
plaint, or at all; and denies that the acts and things 
mentioned in said bill, and particularly in the sixth 
paragraph thereof constituted a common law dedica- 
tion of said street to the use of the public. And fur- 
ther answering the averments of the bill in respect to 
the use of said strip of land by the public, the defend- 
ant says that such use as the public made thereof was 
permissive only and for the purposes of the Railroad 
Company in affording convenience to the public having 
occasion to do business with it. 

7. Defendant admits that it is now the owner and 
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in possession of all the property and property rights 
of the Nothern Pacific Railroad Company, and that 
it succeeded to the same in the year 1896, by purchase 
at judicial sale, and that it is engaged in operating 
the line of railroad formerly owned and operated by 
the said Railroad Company from Lake Superior to 
Puget Sound, and admits that its line of railway 
passes through the City of Spokane on the surface of 
the strip of ground referred to as “Railroad Street.” 

8. Defendant states that it has no knowledge or in- 
formation as to whether or not the Northern Pacific 
Railroad Company, at the time of the filing of the said 
plat, believed that the town of Spokane Falls would not 
grow to any appreciable extent. But it denies that 
there was in law any reservation to the Railroad Com- 
pany of any uses or purposes in the strip of land 
marked as “Railroad Street, but avers that in law and 
in fact the said strip of land was entirely excluded 
both by operation of the law through the words of 
exception used, and in the intention of the Railroad 
Company, from dedication as a public street on said 
plat. Defendant admits that since the filing and record- 
ing of the plat the name of the Town of Spokane 
Falls has been changed to the City of Spokane, and 
that the population has grown to approximately 125,- 
000 people; admits that a portion of the lots and 
blocks in Railroad Addition abutting upon the strip of 
land marked upon said plat as Railroad Street 
are in private ownership, and that some of them 
have been improved by the erection of business 
buildings; admits that between the years 1881 and 
1896 its said right of way on the strip referred 
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to as Railroad Street was used and employed by the 
said Railroad Company for tracks laid on the surface 
thereof, and for a depot building located - thereon, 
but alleges that said strip of land was likewise used 
for all the needed railroad purposes of said company 
without let or hindrance from anyone, and solely because 
such strip of land was regarded by the Railroad Com- 
pany and by all other corporations and persons as 
its private property, title to which in fee was owned 
by it; admits that since the year 1896, the said strip 
of land has been used and employed by this defendant 
for the use of its tracks upon the surface of said strip 
of land, but denies that said strip of land has not been 
otherwise used by it, but says, on the contrary, that 
it has at all times used and employed said strip of 
land, and so much thereof as it desired, for its own 
private uses and purposes, to the exclusion of every 
other person or corporation, save such as it may 
have permitted to use the strip of land for its con- 
venience in the transaction of its business; denies 
that the lots and blocks in Railroad Addition in gen- 
eral and the lots and blocks in said addition abutting 
upon said strip of land in particular, would be seri- 
ously injured and damaged, or at all, by the use 
of said strip of land for further additional rail- 
road purposes, and for the construction of the elevated 
tracks thereon, as proposed by the defendant under the 
ordinance referred to in the bill of complaint, but 
says, on the contrary, that all such lots and blocks 
would be benefited by such change of grade and the 
operation of defendant’s tracks over said strip of 
land on an elevated grade; admits that it is about to 
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proceed to build and erect on the strip of land 
referred to as Railroad Street a dirt fill, secured by 
retaining walls of concrete and stone masonry, ap- 
promately fifteen feet high, and occupying the strip 
for a width of about eighty-five feet, for the purpose 
of carrying its tracks at an elevation instead of upon 
the surface of the strip as at present; but denies that 
said dirt fill will destroy such strip of land, or in 
any way impair its use and enjoyment by the public, or 
by the abutting lot owners for any purpose to which 
either the public or such abutting lot owners have 
any right to use it; denies that it will interfere 
with access of light or air, or any other beneficial 
use and enjoyment of their property by any abutting 
lot owners or any other person; denies that the trains 
which will be operated over the fill when completed 
will cast upon abutting properties, or upon other prop- 
erty in the vicinity, any dust, dirt, cinders, smoke, de- 
leterious gases, or other poisonous, deleterious or 
offensive substances in any other manner, or to any 
greater or different extent than is now caused by the 
operation of railroad trains along and upon such strip 
of land; denies that the operation of railroad trains 
over such fill will cause great or any increase of 
noise and of jarring from the operation of trains, or 
that it will at all interfere with the enjoyment of 
real property in the vicinity, or render the improve- 
ments on such property unfit for residence or business 
purposes, and denies that any such use of the strip 
will be to the detriment in any particular of the abutting 
owners, or operate to diminish in value abutting prop- 
erties; admits that such fill will so occupy said strip 


184 H.A.& L. D. Holland Co.., et al., vs. 


that only about ten feet will intervene between that 
part of plaintiff’s property which abuts upon the strip 
of land referred to as Railroad Street and the south 
retaining wall of such fill, but denies that access to 
the buildings on such property by and through such 
strip of land will be prevented; and denies that the 
erection of the fill will cut off or deprive such 
property of light or air by and through such strip 
of land, and denies that such property is peculiarly 
or exceptionally hable to any injurious results from 
the operation of trains over such fill; and denies 
that such property, or the buildings located there- 
on, will be diminished in value in the sum of 
$50,000, or at all, by the construction of the fill 
on said strip of land, as alleged, and denies that 
plaintiffs will be damaged by the construction 
of such fill in the sum of $50,000, or in any other 
sum whatsoever. 

9. Defendant admits that when the fill shall have 
been constructed upon such strip of land as aforesaid 
and tracks shall have been laid thereon, that it 
will receive and transport on such tracks through 
the City of Spokane the freight traffic of its own and 
other transcontinental railroad lines, both east and 
west bound, and avers that such tracks are intended for 
the transporting of both freight and passenger busi- 
ness; it denies that the operation of trains over such 
structure will be continuous, or at short intervals, 
and denies that such trains operating thereover will 
cause noise, produce jarring, and cast quantities of 
dirt, dust, cinders, smoke and deleterious gases that 
will impair the enjoyment and the value of all real prop- 
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erty situated on or in the vicinity of the strip of land re- 
ferred to as Railroad Street; admits that the strip of 
land referred to as Railroad Street extends east and 
west through the heart of the business center of the City 
of Spokane, and that some of the most valuable busi- 
ness property in the city, with valuable improvements 
thereon, lies and abuts upon each side of such street, 
but denies that the fill to be erected thereon and 
used as it is intended to be used will be a nuisance 
per se, or at all, or an unlawful or any other obstruction 
of such strip of land. 

10. Defendant admits that it is acting in part 
under the duress and compulsion of an ordinance of 
the City of Spokane requiring it to elevate its tracks 
through the city so that traffic upon the city streets 
shall pass over its right of way and tracks otherwise 
than at grade, but alleges that in the elevation of its 
tracks and the change of grade of the strip of land re- 
ferred to as Railroad Street, it acted also in the 
exercise of its inherent right and power to make 
such changes thereon as might be necessary for the 
proper operation of its railroad system, and that 
under and by virtue of the grant of Congress to 
its predecessor in interest, the Northern Pacific Rail- 
road Company, of the right of way in which is in- 
cluded the strip of land referred to herein as Rail- 
road Street, it had the power, and it was its duty, 
at any time to make such changes in the grade thereof 
as should be required in the proper operation of its 
railroad line, and it avers that the change of grade 
which it proposed to make is required for the proper 
operation of its railroad lines, and that it is essential 


186 H. A. & L. D. Hotlamd Co., et al., vs. 


to the discharge of its duties to the public that such 
changes be made, and no act of the Northern Pacific 
Railroad Company, or this defendant, could or did 
disable it from exercising its power to make such 
changes in the grade of its line as should be necessary 
in the operation of its railroad system. Defendant 
admits that the ordinance of the City of Spokane re- 
ferred to contained the section that is quoted in the 
tenth paragraph of the complaint; admits that an 
ordinance was drafted by defendant and presented 
to the city council, and its passage was solicited 
by defendant; admits that it has for some time sought 
the passage of an ordinance relating to the abolition 
of grade crossings, but denies that the ordinance which 
was adopted was drafted or presented to the city 
council by defendant, or that its passage was solicited 
by defendant, or that it has solicited a similar ordi- 
nance from the city council for many years, or at 
all, and that it has been defeated in its efforts to 
have such an ordinance passed by the protests of 
property owners of the City of Spokane. Defendant 
denies that in endeavoring to secure the abolition 
of grade crissings, its purpose was to improve the 
grade of ‘its railway through the City of Spokane; 
denies that no consideration of the public health or 
safety actuated it in seeking the passage of an ordi- 
nance having that purpose; denies that no consider- 
ation of the public health or safety actuated the city 
council in the passage of the ordinance in question; 
denies that the enactment of the ordinance was a 
lawless and arbitrary exercise of power on the part 
of the city council; denies that it was instigated by 
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defendant; denies that such ordinance was other than 
it appears to be upon its face; denies that its adoption 
was for the purpose of destroying or curtailing the 
rights of abutting property owners to oppose the 
building of the proposed fill upon the strip of land 
marked Railroad Street, and denies that it was for the 
purpose of preventing such property owners from 
securing adequate damages for injuries inflicted to 
their property by the building of the structure; de- 
fendant also denies that the ordinance is void because 
the subject matter of the same is by the laws of the 
state committed to the jurisdiction of the Public Service 
Commission of the state, but avers that if it be the law 
that the Public Service Commission of Washington is, 
under the statutes of that state, alone empowered to 
compel the separation of grade crossings, that fact is 
utterly immaterial in the case in hand. The City of 
Spokane has by the ordinance in question provided for 
the change of the grade of its streets, a matter of which 
it has exclusive jurisdiction, and as a part of the plan 
for the change of such streets, as proposed by such 
ordinance, it is essential that the defendant change 
the grade of its right of way and tracks as proposed 
in such ordinance. The defendant is not opposing 
such change, but has consented thereto, and even if 
it be that the Public Service Commission alone has 
power to compel a change of grade over the protest 
of a Railroad Company, there is nothing in that 
rule which forbids a city to change the grade of its 
streets and a railroad company, such as defendant, 
to make such changes in the grade of its tracks as 
will permit the city’s plans for grade change to be 
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effectual. Defendant denies that the ordinance in 
question is void because it undertakes to authorize an 
obstruction of one of the public streets of the City 
of Spokane; denies that it is void because it is an 
attempt to authorize the maintenance and operation 
of the defendant’s railroad through the city in such a 
manner as will constitute a public nuisance. Defendant 
denies that such ordinance confers no authority on 
defendant to make the change in the grade of the 
strip of land referred to as Railroad Street without 
first having had ascertained and determined the 
amount of loss and injury inflicted on real property 
abutting upon such strip by the change therein, and 
without first paying to the owners of such abutting 
property the loss and injury so caused. Defendant 
admits that it claims that the ordinance in question 
authorizes it to erect and maintain the fill along such 
strip as proposed, and to operate its line of railway 
thereon without regard to the injurious effects, if any 
there are, resulting to the abutting owners, and with- 
out making to them compensation for the injurious 
effects, if any there are, upon their property; admits 
that it denies that the property owners along said 
strip of land are entitled to compensation because of 
the change in grade thereon, and admits that it will, 
pursuant to the authority of the ordinance aforesaid, 
and in the exercise of its inherent power to make 
such changes in its own property as shall be necessary 
for the proper operation of its railroad lines, proceed 
to construct the fill contemplated by the ordinance 
along the strip of land aforesaid, and will maintain 
the same thereon, and will operate its freight and 
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passenger trains over the same, unless restrained by 
the injunction of this court. 

Further answering with respect to the ordinance 
referred to in the bill of complaint and particularly 
with respect to the matters and things set forth 
in the tenth paragraph of such complaint, defendant 
alleges that its railroad lines, over which are operated 
numerous transcontinental trains for the carriage 
of passengers and freight, extend at grade across the 
whole of the City of Spokane, being a distance of 
four or five miles, and that many of the streets of the 
City of Spokane cross its tracks at grade. Where 
its right of way and tracks run through Railroad 
Addition over the strip of land referred to as Rail- 
road Street, it is operating in the heart of the busi- 
ness section of Spokane; wholesale houses in all lines 
of business have located along its tracks and abutting 
thereupon are large warehouses where goods are re- 
ceived from and shipped out over its lines of railway. 
These warehouses are for the principal part constructed 
upon the strip of land referred to as Railroad Street 
by virtue of permission so to do granted by defendant. 
In addition to its through freight and passenger trains 
and many local freight and passenger trains which pass 
over its tracks through such railroad addition over 
the strip of land referred to as Railroad Street, the 
defendant operates thereover many switching trains 
engaged in the handling of goods from and to the 
warehouses aforesaid, and the same thing is true 
along its right of way on both sides of the said 
Railroad Addition for a distance of a mile or more. 
The principal part of the business section of the City 
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of Spokane lies to the north of defendant’s right of 
way where it runs through the city, but a considerable 
business section lies to the south of its tracks, and 
more than one half of the residence section of the 
city lies to the south of its tracks. In consequence 
of the location of its right of way through the heart 
of the city almost equally dividing the population there- 
of, the traffic across its right of way over the public 
streets of the city has become very heavy and is 
growing greater each year. Street railway lines are 
laid upon many of the city’s streets crossing the de- 
fendant’s right of way, and street cars are continual- 
ly passing thereover. So great has the volume of 
business become that there is ever and imminent 
danger arising from the crossing of defendant’s tracks 
at grade, not only to those who cross its tracks by a 
street car or other vehicle, or on foot, but to the 
passengers upon defendant’s trains, and the operation 
of defendant’s railroad system through the City of 
Spokane has been much hindered and impeded, and 
has been rendered much less efficient than it would 
be if there were a separation of grades, and in a 
few years, with the increasing growth of the city, 
it will become almost impossible to efficiently operate 
its lines through Spokane. The danger and inconveni- 
ence, both to the public and to the defendant, arising 
from the crossing of defendant’s tracks by streets at 
grade, has long been recognized by the people of the 
City of Spokane, by the city officials, and by the de- 
fendant, and it has been the desire of all that such 
changes might be made in the grades of the city’s 
streets and of the defendant's right of way as should 
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do away with grade crossings. After several years 
of study, negotiations, and consulation, a plan was 
arrived at for making changes in the grades of the 
city’s streets and of defendant’s right of way, so 
that a separation of grade between the right of way 
and the streets should be accomplished, and to carry 
out such plan the city council of the City of Spokane, 
on or about February 16, 1912, duly passed and 
adopted Ordinance No. C594, a copy of which is 
attached hereto, marked Exhibit A and is prayed to 
be read as a part of this answer, such ordinance 
being the same ordinance which is referred to in the 
plaintiff’s bill of complaint. The plan of grade separ- 
ation proposed was agreed to by defendant, and it 
accepted the terms and conditions of the ordinance in 
writing, as required by the provisions thereof, and de- 
fendant ever since has been and is now willing to 
comply with such ordinance, and to execute the same 
in all respects, and even though it had not been so 
willing to comply with its conditions, the ordinance 
is mandatory in terms and in character, and the City 
of Spokane could have compelled defendant to comply 
therewith. 

Still further answering with respect to such ordi- 
nance, defendant alleges that therein and thereby the 
City of Spokane undertook to and did provide for the 
change of the grade of its streets which have heretofore 
crossed defendant’s right of way and tracks at grade, 
and that under and by virture of the laws of the State of 
Washington the City of Spokane was authorized 
and empowered in its discretion to make such changes 
in the grade of its streets. Under and by virtue of 
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of such ordinance, the City of Spokane is now proceed- 
ing to provide for changes in the grade of its streets 
where they cross the defendant’s right of way and 
tracks, and is proceeding and will proceed to take 
all steps which are necessary to make the changes 
in the grade of its streets contemplated by the ordi- 
nance in question. If defendant should in this cause 
be enjoined from making the change in the grade of 
its right of way and tracks as provided in such ordi- 
nance and as it proposes to do in compliance therewith, 
the City of Spokane will be prevented from making the 
change in the grade of its streets which is contemplated 
by such ordinance, and which it is proceeding to make, 
for the proposed changes in its streets cannot be made 
unless, as a part of the plan thereof, the change 
of grade of defendant’s right of way is made as 
required by such ordinance. To enjoin defendant, 
therefore, from changing the grade of its right of way 
and tracks is, in effect, to enjoin the City of Spokane 
from making the contemplated changes in the grade 
of its streets and to enjoin the enforcement of a city 
ordinance, and defendant says that therefore the City 
of Spokane is a necessary party to this suit to 
answer with respect to the validity of an ordinance 
duly adopted by its city council and to defend against 
any decree the effect of which will be to prevent it 
from carrying out its schemes of municipal improve- 
ment. 

11. Defendent denies that anything done or claimed 
by it with respect to the change of grade in question 
is contrary to equity or good conscience, and tends 
to the wrong, injury, or oppression of the plaintiffs, 
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and denies that plaintiffs are remediless in the premises 
at common law, and can only have relief in a court of 
equity. It avers, on the contrary, that if it is mis- 
taken with respect to any matter or thing done, or 
claimed by it hereunder, and plaintiffs are entitled 
to compensation by way of damages, or otherwise, by 
reason of the construction of the fill proposed and 
the operation of the trains there over, that then the 
matter of the compensation to be paid is cognizable 
by courts of law in proper proceedings brought there- 
for, and that the same is not subject to the jurisdiction 
of a court of equity. 

All of which matters and things this defendant 
stands ready to aver and prove as this court shall 
direct, and prays to be hence dismissed with its re- 
asonable costs and changes in this behalf sustained. 

(Sioned) CHARLES W. BUN) 

(Signed) EDWARD J. CANNON, 

(Signed) GRAVES KIZER & GRAVES, 
Solicitors for Defendant. 


Beil 


ORDINANCE NO. €594. 

An ordinance requiring the Northern Pacific Railway 
Company to separate its grade from that of the street 
grades within a portion of the City of Spokane by 
elevating the plane of its tracks and by changing the 
grade of certain of the streets, and affecting certain 
streets, avenues and alleys of said city. 

The City of Spokane does ordain. 

Section I. The Northern Pacific Railway Company 
is ordered and required to separate its grade from 
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that of the street grades by elevating the plane of its 
tracks and by changing the grade of certain of the 
streets, within the portion of the City of Spokane here- 
inafter set forth, in the manner and upon the condi- 
tions hereinafter specified. 

Section 2. The district within which said railway 
company shall effect the separation of its grade from 
the street grade shall extend from and including 
Sprague avenue and Division street on the east to 
and including Sixth avenue on the west and all streets 
and avenues exception those to be vacated as herein- 
after provided within the limits of said district, shall 
be crossed at an elevation and in the manner herein 
provided. 

Section 3. As soon as the railway company has 
completed the separation of grades as herein provided, 
it shall remove all of its tracks from the present 
surface of the streets within the district described 
in Section 2 of this ordinance, and shall not thereafter 
lay down any tracks across streets at grade within 
such district, but the railway company may at any 
time construct, maintain and operate additional tracks 
across streets within said district in accordance with 
the specifications in this ordinance contained. 

Section 4. Said separation, except at street cross- 
ings, and as otherwise in this section provided, shall 
be accomplished by an embankment of earth or other 
suitable filling material and in the district extending 
from Sprague avenue and Division street on the east 
to Walnut street on the west, said embankment shall 
be retained by walls of concrete or stone masonry 
carried up to the sub-grade of the road bed. From the 
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point where the walls terminate at or near Walnut 
street westerly to Sixth avenue, a substantial iron 
fence of design satisfactory to the city council, with 
concrete or masonry posts shall be constructed between 
the streets and connected at each with the bridge 
abutments; provided that between Brown street and 
Washington street such separation may be accom- 
plished by structurers of concrete, steel or iron, or a 
combination of these materials. Such materials may 
also be used at other places between streets according 
to plans and specifications to be submitted to and ap- 
proved by the city council. 

Section 5. Said elevated tracks shall be carried 
across the streets and avenues specified herein upon 
bridges constructed of iron, steel or concrete, or a 
combination of these materials, supported at the end 
upon abutments of concrete or stone masonery, so 
located that the exposed face of the said abutments 
shall be parallel to and coincident with or entirely 
outside the outside limits of the streets or avenues, 
and supported intermediately by three rows of columns, 
one of which shall be placed parallel to and within the 
established curb on each side of the streets, the re- 
maining row shall be so placed that the center of same 
coincides with the center of the street; the minimum 
spacing of the column parallel with the street shall be 
13 feet between centers. Said bridges shall have sub- 
stantial ballasted floors and shall be so constructed and 
maintained as to prevent water, dirt, oil or other sub- 
stances from dropping from the elevated structure into 
the street. Walls and posts of said bridges shall be 
calcimined, painted or otherwise kept in a sightly and 
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cleanly condition upon order of the city council. The 
bridge across Washington street shall be supported 
intermediately by one row of columns so placed that 
the center of the same coincides with the center of 
the street. Said bridges shall conform generally in 
their essential featurers to the plan attached and made 
a part of this ordinance and marked “Northern Pacific 
Railway Company, Spokane Grade Separation, typical 
plan for 75-foot street crossing at right angles to 
4Yaeks.”’ 

Section 6. The elevated street crossings herein 
referred to shall be constructed in accordance with 
the following conditions and specifications, and the 
word “grade,” as used in said specifications shall be 
understood to mean in all cases the elevations and 
rate of grade of the center lines of the streets. These 
grades and elevations may be varied at the discretion 
of the commissioner of public works, to the extent 
necessary, to give proper drainage to all points of the 
streets affected, to give proper crowning of the road- 
ways and to provide for vertical curves where the alge- 
braic sum of the rates of grades equals or exceeds 3 
per cent. 


SPRAGUE AVENUE AND DIVISION STREET 
Sprague Division 


Street Avenue 
Widthtot toadiways222222-.--.2- 51 feet 51 feet 
Width of sidewalks=. 22mm. - 12 feet i2eicer 
Width, face to face of abutment._..75 feet 75 feet 
Minimum vertical clearance____-- 14 ft. 6 in. 12 feet 


The existing surfaces of Sprague avenue and Divi- 
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sion street shall not be depressed below elevation 
1921.7 city datum. 

From the aforesaid elevation, easterly to an inter- 
section with the present surface of the street, at or 
near the east side of Hillyard street, the grade of 
Sprague avenue shall not exceed 3.6 feet in 100 feet. 
From the aforesaid elevation westerly to an intersection 
with the present surface of the street at or near Browne 
street, the grade of Sprague avenue shall not exceed 
four (4) tenths foot in 100 feet. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at a 
point near the south side of Riverside avenue, the 
grade of Division street shall not exceed 1.62 feet 
in 100 feet. 

From the aforesaid elevation southerly toa point ap- 
proximately 75 feet south of the south line of Sprague 
Avenue, the grade of Division street shall not exceed 
3.57 feet in 100 feet, and from the last described 
point to an intersection with the present surface of 
the street, at a point near the south line of First avenue, 
the grade of Division street shall not exceed three 
and four-tenths (3.4) feet in 100 feet. 

From Division street to the west side of Pine street 
the grade of First avenue shall not exceed 2.21 feet 
in 100 feet; across Pine street the grade shall be 
level, and from the east side of Pine street to an inter- 
section with the present surface of the street at or near 
the west side of Hilliard street, the grade of First 
avenue shall not exceed 5.27 feet in 100 feet. 

From Sprague avenue to the northerly curb line 
of First avenue the grade of Pine street shall not 
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exceed 4.7 feet in 100 feet; between curb lines of 
First avenue the grade of Pine street shall not exceed 
1.82 feet in 100 feet, and from the southerly curb line 
of First avenue to the northerly line of Pacific avenue, 
the grade of Pine street shall not exceed 5.71 feet in 
100 feet. From the northerly line of Pacific avenue 
to an intersection with the present surface of the 
street at or near the south line of Pacific avenue, 
the grade of Pine street shall not exceed 0.66 feet in 
100 feet. 

The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet east and west from Pine 
street approaches in the alleys in blocks seven (7) and 
(8) of Saunders’ addition to Spokane, and whenever 
these alleys or either of them are graded or improved 
any additional cost in the work incurred by reason 
of the changes in grades of Division and Pine streets, 
as in this ordinance provided, shall be borne by the 
railway company. 


BROWNE STREET. 


Width, face to face abutments. - 222-222 75 feet 
Miadia of roadway..-.s22=2 222-525 -2-2 == Ditcet 
Myacineot sidewalks... 2. 22822222 12 feet 
Minimum vertical clearance.__..___.._.._.__- 12 feet 


The grade of Browne street shall not be depressed 
below elevation 19123.3 city datum. 

From the aforesaid elevation northerly to an inter- 
section with the present surface of the street at or 
near the south line of Sprague avenue, the grade 
of Browne street shall not exceed 1.5 feet in 100 
feet. 


Northern Pacific Railway Company. 199 
From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the northerly line of Pacific avenue, the grade of 
Browne street shall not exceed 4.6 feet in 100 feet. 
The railway company shall grade at a gradient not 
exceeding 12 feet in 100 feet, east from Browne 
street, an approach in the alley in block 2, First 
addition to Fourth addition to Railroad addition to 
Spokane, and whenever this alley is graded or im- 
proved, and additional cost in the work incurred by 
reason of the change in grades of Brown street as in 
this ordinance provided, shall be borne by the railway 
company. 
VasniINGION STREED 


Ww ddth, face to face abutments.____._._..._..- 74 feet 
ee ounerot  TOddway.--.---.--.-----.-5---- ol) teet 
iatieot sidewalks_...._._._....-....-.-= Ll) feeGein. 
famine vertical clearance._._.___._______-- 18.2 feet 


The grade of Washington street shall remain as it 
now exists. 


SPEVENS STREET: 


gdta. face to face abutments_____________- 75 feet 
eeciieror sroadway-------_---_-----.--.-=. Si Tee 
Reeraqmote sidewalkS—------.._.--.u..--=----- 12 feet 
Miitomum vertical clearance._______.__...-~. 12 feet 


The grade of Stevens Street shall not be depressed 
below elevation 1918.0 city datum. 

The grade of Stevens street shall continue northerly 
on this elevation to an intersection with the present 
gradient of Stevens street from First avenue to a 
point 124.9 feet south of the south line of First avenue 
extended southerly. 
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From the aforesaid elevation southerly to an inter- 
section with the present surface of the street, approxi- 
mately 240 feet north of the northerly line of Second 
avenue, the grade of Stevens street shall not exceed 
3 feet in 100 feet. 

HOWARD STREET. 


Width, face to face of abutments_._._._.__._..__ 75 feet 
Widthator roadwaye=——= === __-- 51 feet 
Width of sidewalks..252222._..--_-._2 22 12 feet 
Minimum vertical clearance..._._.__.____.... 14 ft. 6 in. 


The grade of Howard street shall not be depressed 
below elevation 1914.7 city datum. 

The grade of Howard street shall continue northerly 
on this elevation to an intersection with the present 
surface of the street at a point approximately 155 
feet south of the south line of First avenue. 

From the aforesaid elevation southerly to an inter- 
section with the present surface of the street at or 
near the north line of the alley in Blocks 28 and 29, 
Railroad Addition to Spokane, the grade of Howard 
street shall not exceed 2.4 feet in 100 feet. 

WALE SINE ET. 


Width, face to face of abutments____________ 66 feet 
Syatdiiteot roadway =. 2222.2 22a = see 42 feet 
Weide ot sidewalks...» -.2.-___.-222_ 2228 12 feet 
Neniam vertical clearance__._._._2.m -22-3 12 feet 


The grade of Wall street shall not be depressed below 
elevation 1916.8 city datum. 

The grade of Wall street shall continue northerly on 
this elevation to an intersection with the present sur- 
face of the street at a point approximately 225 feet 
south of the southerly line of First avenue. 
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From the aforesaid elevation southerly to an inter- 

section with the present surface of the street at a 

point approximately 270 feet north of the northerly 

line of Second avenue, the grade of Wall street 
shall not exceed 3 feet in 100 feet. 
POs SUREERT: 


Width, face to face of abutments____________ 66 feet 
eine or coadway_________._._...--.=--=-- elect 
dnaeor Sidewalks ______..-.....---..- .- 12 feet 
Minimum vertical clearance.._......__._.__ 12 feet 


The grade of Post street shall be depressed to such 
an extent that a uniform grade will extend from the 
present surface of the ground at a point 155.06 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforesaid 
points shall not exceed 2.4 feet in 100 feet. 

EINCULN STREEM. 


‘adit, face to face of abutments.____.______ 75 feet 
Bewomor roadway -=.----.---.-2--==s_-S22— eilleicet 
Paeemeo: sidewalks.2-2- U2 222222 Ke 12 feet 
Piimimium vertical clearance-._.._._..._.__..... 12 feet 


The grade of Lincoln street shall remain as it now 
exists, unless the city shall decide to change the grade 
of same from the south line of First avenue to a point 
155.22 feet southerly from the south line of First ave- 
nue, before it is necessary for the Northern Pacific 
to pave that portion of Lincoln street lying between 
their present right of way limits, in which case the 
Northern Pacific shall regrade, repave, recurb and re- 
sidewalk and otherwise improve said Lincoln street 
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corresponding to the improvements on either side of 
their right of way from a point 155.22 feet south of 
the south line of First avenue to a point 300 feet north 
of the north line of Second avenue, at such grades as 
the city shall by ordinance establish therefor. 


MONROE SIREERT. 


Width, tace to face of abummemis=—--2-- == 75 feet 
Width of roadway 2222 -e=—==-—--=2ee= 5) tect 
Width of sidewalkc=2semwee=2)-2----22== 12 feet 
Minimum vertical clearances === 2-22-2222 2= 13 ftom, 


The grade of Monroe street shall be depressed to 
such an extent that a uniform grade will extend from 
the present grade of the ground at a point 155.44 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the aforesaid 
points shall not exceed 3.3 feet in 100 feet. 


MADISON STREET. 


Width, face to face of abutments====—2222== 75 feet 
Width of roadway.22------222-"====———eee Silgereet 
Miigdth of sidewalks. -2)-- 222222. 2e2 ee 12 feet 
Minimum vertical clearancé__--.22=- ===. == 12 feet 


The grade of Madison street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 155.63 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the aforesaid 
points shall not exceed 3.2 feet in 100 feet. 
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(EPPERSON STREET: 


Width, face to face of abutments__..ccccc___ 75 feet 
feemeor roadway-—-______........_---.-=-_ pliect 
Peau ot sidewalks ..__...__._-_......-<-- 12 feet 
Minimum vertical clearance.__._._c-__.__..-.- 12 feet 


The grade of Jefferson street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet © 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Sec- 
ond avenue. The rate of grade between the afore- 
said limits shall not exceed 3.3 feet in 100 feet. 


MOMS STREET. 


Width, face to face of abutments_...___._. 75 feet 
Pe ineot roadway-__.__..--------=--===- ole ieet 
Sammon sidewalks_._..___.._.--.-=—--=_32— 12 eieet 
Minium vertical clearance_.__.~__.__....-—- 12 feet 


The grade of Adams street shall be depressed to 
such an extent that a uniform grade will extend from 
the present surface of the ground at a point 156 feet 
south from the south line of First avenue to an inter- 
section with the present surface of the ground at or 
near a point 300 feet north of the north line of Second 
avenue. The rate of grade between the aforesaid 
limits shall not extend 2.4 feet in 100 feet. 


GHipathe > REET 


Width, face to face of abutments______--____ 100 feet 
[mom roadway-—_-_-._____________--._ Oomrect 
Pduimotesidewalks_....__._.._._..._.._--=. 16 feet 


Minimum vertical clearance_____-_-____-___ 12 feet 
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The grade of Cedar street shall remain as it now ex- 
ists. 


WALNUT SOREET. 


Width,face to face of abutments__________ 75 feet 
Width of roadway 2. 2ee==aaeen == 2a eee 51 feet 
Width of sidéwalks2=2=e==eeeem eso. ae 12 feet 
Minimum vertical cledwanees= 22 ) 22 aes 14 ft.6in 


The grade of Walnut street shall not be depressed 
below elevation 1910.4 city datum. 

The grade of Walnut street shall continue northerly 
on this elevation to an intersection with the present 
surface of the street at a point approximately 10 feet 
south of the northerly line of Pacific avenue produced. 

The grade of Walnut street from the aforesaid ele- 
vation southerly to an intersection with the present 
surface of the street at a point approximately 90 feet 
north of the northerly line of Second avenue, shall not 
exceed 3 feet in 100Mect: 

From Walnut street to a point 100 feet west of the 
west line of Walnut street, the grade of Pacific ave- 
nue shall not exceed 2 feet in 100 feet. 


MAPLE STREET AND SECOND AVENUE. 
Maple Second 


Street Avenue 

Width between outside supports of 
bid get = ee meee TES EE 75 feet 
Width of foadwaye=semees===-=—— Dl feet 51 feet 
Width of sidewallkse=s22---..... 12 feet 12 feet 
Minimum vertical clearance___--- 14 ft.6in. 12 feet 


The grade of Maple street and Second avenue shall 
not be depressed below elevation 1911.1 city datum. 
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The grade of Maple street from this elevation north- 
erly to an intersection with the present surface of the 
street at the southerly line of Pacific avenue, shall not 
exceed 0.31) feet in 100 feet. 

The grade of Maple street from the aforesaid ele- 
vation southerly along Maple street to an intersection 
with the present surface of the street at a point ap- 
proximately 110 feet south of the southerly line of Sec- 
ond avenue, shall not exceed 3 feet in 100 feet. 

The grade of Second avenue from the aforesaid ele- 
vation easterly to an intersection with the present sur- 
face of the street at a point approximately 95 feet east 
of the easterly line of Maple street, shall not exceed 3 
feee itt 100 feet. 

The grade of Second avenue from the aforesaid ele- 
vation westerly to an intersection with the present sur- 
face of the street at a point approximately 185 feet 
west of the westerly line of Maple street, shall not ex- 
Beeds feet in 100 feet. 

THIRD AVENUE. 


hvidth, face to face of abutments____________ 75 feet 
Eetil@at TOAdWeyes22.-.. .-.-s2222-2255-- lice 
Peuieot sidewalks-_..--....-.-22----..... 12 feet 
Mimmum vertical clearance____________-..-- 12 feet 


The grade of Third avenue shall not be depressed 
below elevation 1913.7 city datum. 

The grade of Third avenue from this elevation east- 
erly to an intersection with the present surface of the 
street at or near the east line of Ash street produced, 
shall not exceed 2.0 feet in 100 feet. 

The grade of Third avenue from the aforesaid ele- 
vation westerly to an intersection with the present sur- 
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face of the street at or near the east line of Oak street, 
shall not exceed 2.6 feet in 100 feet. 

From Third avenue to a point 100 feet south of 
the south line of Third avenue, the grade of Ash street 
shall not exceed 2 feet in 100 feet. 

FOURTH AVENUE. 


Width, face to face of abutments____-______ 75 feet 
Width of roadwayseee==—"6 2-2 .oa— 40 feet 
Width of sidewalkcae===ee=] 2. aaa 17.5 feet 
Minimum vertical clearance_---....__- 22s 12 feet 


Supporting posts instead of being placed at the curb 
line shall be so placed as to provide for a 51-foot road- 
way, should the same be constructed in the future. 

The grade of Fourth avenue shall not be depressed 
below elevation 1910.0 city datum. 

The grade of Fourth avenue from this elevation 
easterly to an intersection with the present surface of 
the street at a point approximately 10 feet east of the 
west line of Oak street shall not exceed 4 feet in 100 
Teck, 

The grade of Fourth avenue from the aforesaid ele- 
vation westerly to an intersection with the present sur- 
face of the street at or near the east line of Cannon 
street, shall not exceed 2.1 feet in 100 feet. 

The grade of Elm street northerly from the north 
line of Fourth avenue to an intersection with the pres- 
ent surface to the street, at or near the southerly line 
of Third avenue shall not exceed 3 feet in 100 feet. 

FIFTH AVENUE AND CANNON STREET. 

Fifth avenue and Cannon street shall be merged 
into one crossing, by revising their location and be car- 
ried under the elevated tracks through a structure of 
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the following dimensions, to be constructed with abut- 
ments at right angle to said tracks. 


Sadi, tace to face of abutments__._.________ 75 feet 
Meiemieot Toadway_—._----..__..__--4--<= 51 feet 
Peon 0: sidewalks. _..........._.____=--=2 12 feet 
iaminiam vertical clearance._._._...._.__.-..- 12 feet 


The grade of Fifth avenue and Cannon street shall 
not be depressed below elevation 1905.0 city datum. 

The grade of Cannon street from this elevation 
northerly for a distance of approximately 35 feet to 
the southerly line of the intersection of Fifth avenue 
and Cannon street in their revised location shall not 
exceed 5 feet in 100 feet; the grade across this inter- 
section shall be level, and from the northerly 
line of the intersection to an intersection with the pres- 
ent surface of the street at or near the southerly line 
of Fourth avenue the grade shall not exceed 4.7 feet 
in, 100) feet. 

The grade of Cannon street from the aforesaid ele- 
vation southerly to an intersection with the present 
surface of the street, at or near the northerly line of 
the alley in block 24, Cannon’s addition, shall not ex- 
fcea 2 feet in 100 feet. 

The grade of Fifth avenue easterly from the afore- 
said elevation to an intersection with the present sur- 
face of the street at or near the west line of Elm street 
shall not exceed 2.82 feet in 100 feet. From the inter- 
section of Fifth avenue and Cannon street the grade 
along Fifth avenue westerly to an intersection with 
the present surface of the street at or near the east line 
of Chestnut street shall not exceed 3.1 feet in 100 feet. 

The said railway company shall, within six months 
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after the passage and acceptance of this ordinance, pro- 
cure and dedicate for the purpose of a public street, 
that portion of block 11, Cannon’s Addition to said city 
necessary to widen Fifth avenue and Cannon street in 
their new location to their present width of 75 feet, 
and shall also execute such instrument to the city as 
will vest in said city the perpetual right to use fer 
street purposes such portions of the right of way of 
the railroad company as is included within the limits 
of said Fifth avenue and Cannon street as changed. 
In case said railway company shall be unable to 
purchase said property, or any part thereof, at a price 
deemed by said company to be reasonable, then the 
same shall be condemned by the City of Spokane for 
street purposes and the compensation and damages 
awarded in such proceeding, including court costs and 
other expenses of litigation that may be incurred there- 
in, shall be paid by said railway company, and said 
company shall have the right to take part in said con- 
demnation proceedings in behalf of the city by counsel 
employed by it, and shall have the right to have all 
witnesses that it may name called to testify in such 
condenination proceedings. 
SIXTH AVENE 


Width, face to face of abutments_._2__-=_ 2a 60 feet 
Widtie ot toadway—_...-.--..-- 4 ==e- oe 40 feet 
Width of sidewalks—2_-.--..__._...____2e 10 feet 
Minimum vertical ‘clearance__..._..._.__-22am 12 feet 


Sixth avenue shall be opened, graded and improved 
by the city through an assessment district as provided 
by law, and the railway company, by its acceptance of 
this ordinance, shall be deemed to have consented to 
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the opening of Sixth avenue across its right of way, 
and to have waived any claim for compensation there- 
for, provided it is not required to bear any part of 
the cost of opening, grading, and otherwise improving 
said street, other than what it may be legally assessed 
for such property as it has abutting said Sixth ave- 
nue, after being opened. The bridge shall be con- 
structed by the railway company at its expense. 

The surface of the street shall not be established at 
a higher elevation than elevation 1900.5 city datum, 
at any point under the elevated structure of the rail- 
way company. 

Section 7. All damages to property arising from 
the re-establishment of grades of those portions of 
Stevens, Post, Lincoln, Monroe, Madison, Jefferson 
and Adams Streets, lying north of the railway com- 
pany’s tracks, as hereinbefore provided, except the 
property owned by the railway company, shall be paid 
by the city either directly or by means of an assess- 
ment district legally created therefor. The railway 
company, by its acceptance of this ordinance, waives 
any claim for abuttal damages by reason of the re- 
establishment of the grades of said streets, and shall 
be relieved by the city from any local improvement as- 
sessments imposed, or which might be legally imposed, 
for the purpose of paying for any abuttal damages re- 
sulting from said re-establishment of grades. 

Section 8. The City of Spokane undertakes forth- 
with upon the acceptance of this ordinance, by the 
necessary proceedings to legally establish the changes 
in the grades of the streets, avenue and alleys speci- 
fied in Section 6 hereof. 
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Section 9. All sidewalks and curbs in the streets 
and avenues where changes of grade are to be made 
under the provisions of this ordinance, shall be placed 
at such elevation above the grade of the streets and 
avenues as the city council may direct. 

Section 10. Excepting, as herein otherwise pro- 
vided, the railway company shall, after it has made 
the changes in the grades, of the streets, avenues and 
alleys herein authorized, restore all paving and side- 
walks that it may disturb in carrying out the work to 
as nearly as possible their former condition of useful- 
ness, using the same kind of material, excepting where 
on account of increase of the grade the city council 
may require the use of a different kind of material, in 
which event such other material shall be used. When 
the tracks have been removed from any of the present 
street surfaces at any crossing where the tracks are 
to be elevated as herein provided, the railway com- 
pany shall with reasonable dispatch thereafter, grade, 
pave, and provide curbs and sidewalks for that portion 
of the street upon its right of way situated between 
the existing paving and sidewalks on each side, and in 
such manner and with such material as shall conform 
thereto. 

Section 11. The railway company shall provide for 
the drainage of the several crossings as provided for 
in this ordinance, by the construction of receiving 
basins properly located in or immediately adjacent to 
said crossings, which said receiving basins shall be 
connected with and discharge their contents into city 
sewers. 

Section 12. The railway company is hereby per- 
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mitted and authorized to enter upon the streets, ave- 
nues and alleys, and make such excavation and do such 
work, as may be necessary to carry out the separation 
of grade as herein provided, also to obstruct or close 
temporarily any streets, avenues or alleys to such ex- 
tent and for such length of time as may be reasonably 
necessary; also make temporary changes in its tracks 
at the present street grade crossings and construct and 
maintain temporary structures and falsework in the 
streets, avenues and alleys, subject to the approval of 
the commissioner of public works. 

Section 13. All water pipes, sewers and other util- 
ities owned by the city, including all service connections 
necessary with the abutting property, shall be moved 
to the position made necessary by the change of grade 
in streets, avenues and alleys under this ordinance by 
the city, under the supervision of the commissioner in 
charge of such utilities at such a time and in such 
manner as will interfere as little as possible with the 
work being carried on by the railway company. 

The cost and expense of changes in position of util- 
ities owned by the city, made necessary by the change 
of gradient, including the replacement of such util- 
ities at the proper depth to secure as nearly as may 
be their former state of usefulness, shall be borne by 
the railway company, and the cost shall be paid into 
the city treasury monthly upon the rendering to the 
railway company by the proper department of the city, 
bills for the expense incurred in this work during the 
previous month. 

All work upon the streets, avenues and alleys re- 
quired to be done by the railway company, under this 
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ordinance, shall be performed to the satisfaction of 
the commissioner of public works. 

Section 14. The railway company, by its accept- 
ance of this ordinance, agrees to indemnify and save 
harmless the city from all loss, costs and damages 
which it may suffer, or which may be recovered against 
it, on account of damage to persons or property arising 
out of the performance of any of the work to be done 
by the railway company, or by the city, under the pro- 
visions of this ordinance, including the darrage te abut- 
ting property resulting from re-establishment of street 
grades, and including lawful damage resulting from 
street vacations. 

Section 15. The City of Spokane will exercise to the 
full extent its police and other powers, to require all 
persons and corporations occupying or using any por- 
tions of the public streets, avenues or alleys affected 
by the provisions of this ordinance to conform, at 
their own expense, such occupation or use to the grade 
changes, alignment and structures herein provided for, 
and to that end to do all the excavating, filling and 
other work necessary to such conformation, and to re- 
quire all street railway companies to also repave that 
portion of such streets between their rails, and where 
there are two or more tracks, between their tracks, 
all of such work to be done at such times and in such 
manner as to cause the minimum amount of interfer- 
ence or hindrance to the work of the railway com- 
pany, and nothing in this ordinance shall be construed 
as relieving any person or corporation, so occupying or 
using such streets, avenues or alleys, from liability to 
make such changes and do such work at their own 
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sole cost and expense. If it should transpire that the 
powers of the city are inadequate to that end, then the 
city will prosecute such condemnation proceedings as 
may be necessary, and the railway company shall pay 
such judgments as may be finally awarded and the 
costs of such proceedings. 

Section 16. The railway company shall bear all the 
expense of effecting the separation of grades in the 
manner herein provided, including the damages to 
abutting property resulting from the changes in the 
streets, avenues and alleys herein authorized, except- 
ing such expenses as are to be borne by corporations 
or individuals under the provisions of sections 6 and 
15 hereof, and such abuttal damages as are to be borne 
by the city under the provisions of section 7 hereof, 
and if suit shall be brought against said city to re- 
cover damages on account of said changes, timely no- 
tice thereof shall be given the railway company, and it 
shall have the right to defend the same in the name 
of the city, and no such suit shall be settled with- 
out the consent of the railway company. If it shall 
become necessary for said city to bring condemnation 
suits in furtherance of the work to be done under the 
terms of this ordinance, said city shall bring the same 
upon request of said railway company, and said rail- 
way company shall aid in and have the right to con- 
trol the prosecution of said suit through counsel 
selected by it. 

Section 17. The City of Spokane undertakes by ap- 
propriate proceedings to vacate such portions of any 
street, avenue or alley as are upon the right of way 
of the railway company in the district between Sprague 
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avenue and Division street on the east, and Sixth ave- 
nue on the west, and across which overhead bridges 
are not to be constructed by the railway company un- 
der the provisions of section 6 hereof, such vacation 
to be made effective before the tracks are elevated 
across the streets, avenues or alleys to be vacated. 

Section 18. When the railway company has ele- 
vated its tracks in accordance with this ordinance, so 
that the same are ready for use, then and thereupon, 
all provisions of the ordinances of the city of Spokane 
having for their purpose the protection of street traffic 
at grade street crossings, shall cease to be applicable 
to such railway company as to that portion of its tracks 
so elevated. 

Section 19. Such lighting as may be ordered by the 
city council to adequately illuminate the streets and 
sidewalks beneath said bridges shall be provided and 
maintained by said city at the expense of the railway 
company. Bills for said lighting shall be paid monthly 
by the railway company. 

Section 20. Said railway company shall begin the 
work by it to be performed under the terms of this 
ordinance on or before October Ist, 1912, and there- 
after diligently, continuously and in good faith prose- 
cute said work until the separation of grades required 
by this ordinance is completed, said separation to be 
completed on or before October Ist, 1915, unless pre- 
vented by weather conditions, strike or strikes, or legal 
proceedings, injunction order, or other process of a 
court of competent jurisdiction, and said railway com- 
pany shall give notice in writing, to the corporation 
counsel of said city, of the institution of legal pro- 
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ceedings or the pendency of any strike or strikes; and 
said city shall thereupon have the right to intervene in 
any suit or proceeding and move for a dissolution of 
injunction or restraining order, or for any other proper 
@rder remedy or relief. 


Section 21. Nothing in this ordinance contained 
shall be deemed to be a waiver or surrender of any 
of the police powers of the city, or be taken in any 
way to deprive the city of the right to properly ex- 
ercise such power. 


Section 22. All the work done under the provisions 
of this ordinance by the Northern Pacific Railway 
Company, by direct employment of labor or by con- 
tract, shall be performed on the basis that citizens of 
Spokane, married men and men of families, shall be 
given preference in employment; the lists of the city 
free employment office are at the disposal of said rail- 
road company to this end. 


Section 23. The railway company shall accept the 
terms and conditions of this ordinance within 45 days 
after its passage, by filing with the city clerk of said 
City of Spokane a written acceptance of the same, and 
if not accepted within said time, said ordinance shall 
be null and void unless further time be expressly given 
by the city council. 


Section 24. This ordinance shall take effect and be 
in force 30 days from and after its passage. 


Passed by the City Council, Feb. 16, 1912. 
W. J. HINDLEY, Mayor. 
fetest; ©. Ay FLEMING, City Clerk. 
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Service of within answer is hereby acknowledged 
this 5th day of February, 1913. 
(Signed) POST, AVERY & HIGGINS, 
For Plaintiffs. 
Endorsements: Answer of Defts. to Bill of Complaint 
of W. TH. Kiernan et ux, 
Piledeleb. 3,7 291s. 
WV. H. HARP M@led 
By F. C. NASH, Wepuity. 


In the District Court of the United States for the East- 
ern District of Washington, Northern Division. 


No. 1580. 
AH. A. & L. D. HOLLAND COMPANY Same@e@i.- 
PORATION, 


Plaintiffs. 

NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, Defendant. 
No. 1581. 


GEORGE TURNER AND BERTHA TURNER, 
HIS WIFE, 
oe Plaintiffs. 
NORTHERN PACIFIC RAILWAY COMPANY, 
A CORPORATION, 


Defendant. 

Now 1582. 
H. J. SHINN AND PHOEBE SHINN, Hise ia 
a Plaintiffs. 


US. 
NORTHERN PACIFIC RAILWAY COMBE 
A, CORPORATION 
Defendant. 
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No. 1586. 
PeerteIERNAN AND CHRISTINE Bo NIER- 
NAN, HIS WIFE, 
Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, 
PeCcORPORATION. 
Defendant. 
BEFORE: Hon. Frank H. Rudkin, Judge Pre- 
siding. 
pve AR ANC io: 
For the Plaintiffs: 
Messrs. Turner & Geraghty, 
Messrs. Post, Avery & Higgins. 
For the Defendant: 
Messrs. Cannon, Ferris & Swan, 
Messrs. Graves, Kizer & Graves. 


STATEMENT OF FACTS. 

BE IT REMEMBERED, that the above entitled 
cause came on regularly for hearing in the above en- 
titled court, on May 12, 1913, before the Hon. Frank 
H. Rudkin, Judge Presiding; the plaintiffs being rep- 
resented by Messrs. Turner & Geraghty and Messrs. 
Post, Avery & Higgins, and the defendant being rep- 
resented by its attorneys, Messrs. Cannon, Ferris & 
Swan and Messrs. Graves, Kizer & Graves. 

THE COURT: Are counsel ready in the case set 
for trial this morning, 

MR. TURNER. Yes, sir, we are ready. 

MR. GRAVES: We are ready. 

THE COURT: You may proceed. 
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MR. TURNER: Is your honor familiar with the 
pleadings in this case? 

THE COURT: Yannet. 

MR. TURNER: There are four cases here, all 
against the same defendant, the Northern Pacific Rail- 
way Company. The parties plaintiff in the first case 
are George Turner and Bertha Turner; in the second 
case H. A. & L. D. Holland Company, a corpora- 
tion; in the third case W. H. Kiernan and Christine B. 
Kiernan; and in the fourth case H. J. Shinn and 
Phoebe Shinn. 

The parties have agreed on the following stipulation: 

It is stipulated that all four of the above entitled 
cases shall be consolidated for the purposes of trial and 
of appeal, in case an appeal be taken by either side, 
each case, however, to be considered on its own merits, 
and the testimony offered to be applied to each case as 
the court may find it to be relevant, and a separate de- 
cree to be entered in each case as the equities of the 
case may require. 

It is further stipulated that no testimony need be 
offered concerning the extent to which the property of 
the complainants will or may be damaged by the 
structure described in the complaint, which defendant 
is proceeding to erect, and that if the court is of 
opinion, after a consideration of the equities of the 
cases, that its decree ought to depend on the extent 
to which the properties will be damaged or injuriously 
affected, then the court shall proceed to ascertain and 
determine that matter in accordance with the law and 
practice of the court. 

It is further stipulated that in case of an appeal by 
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either of the parties, plaintiff or defendant, that orig- 
inals of all exhibits offered in evidence by either party 
shall be sent up instead of copies, and that such exhibits 
need not be printed as a part of the printed record. 

MRS GRAVES: That is correct. 

DR. J. E. GANDY, a witness called on behalf of the 
plaintiffs, after being first duly sworn, testified as fol- 
lows: 

DIRECT EXAMINATION BY MR. TURNER. 

J. E. Gandy; residence, Spokane; age 65 years; 
physician and surgeon by profession. Have lived in 
Spokane since March 19, 1880, a little over thirty-three 
years. Northern Pacific at that time not completed 
to Spokane; the survey was made, but there was no 
construction here then. The road was constructed 
through Spokane in 1881, the summer of 1881. I am 
familiar with the addition laid out by the Northern 
Pacific Railroad called “Railroad Addition to Spokane 
Falls.” I bought some property in that addition from 
the company. I bought lot 2, block 16. That was 
the second lot east of Lincoln Street, on First and Rail- 
road, and I bought two more where the Williard Hotel 
now stands, corner of Madison and First and Railroad. 
These lots front on what is called Railroad Street; I 
bought them with that understanding and 1 thought 
they did. I think they do. An old gentleman named 
Abernethy was the agent of the railroad company at 
that time. He was the land agent in charge of lots in 
Railroad Addition. He sold the lots to me. He repre- 
sented that the lots fronted on Railroad Avenue, and 
stated that it was a wide avenue or wide street, and was 
especially desirable on that account. 
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To the question to which the statement last above 
given was responsive, the defendant objected on the 
ground that the matter inquired about was irrelevant 
and immaterial and not within any issue presented by 
the bill. The testimony was admitted by the court sub- 
ject to the objection, which it reserved for further con- 
sideration. 

The witness resuming: I bought these lots after 
they were put on the market, probably May or June, | 
1881. I bought the three lots all at the same time— 
that is, about the same time. There was some build- 
ing on Railroad Street the first summer after the ad- 
dition was put on the market. The following summer 
I built on lot 2, on the south end of the lot, about 
the first building up there, a little building that was 
called Railroad House. It was used for a hotel. It 
covered the full width of the lot, 50 feet wide and 
about 75 feet deep, one story. It fronted on Railroad 
Street, right opposite the old Passenger and Freight 
Depot. 

Q. What is the fact as to the general use of Rail- 
road Street by the public after the filing of the plat 
of Railroad Addition to Spokane Falls? 

MR. GRAVES: I object, if the court pleases, as 
immaterial, irrelevant and incompetent, and it could not 
modify or change the terms of the written plat, and 
the railroad would have no power to establish the street 
by mere usage. 

THE COURT: I will admit it subject to the ob- 
jection. 

A. It was used as the principal driveway to and 
from the Passenger Depot from the downtown dis- 
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trict, which was then on the corner—the business dis- 
trict was then on lower Howard Street from Front 
Avenue south, a block and a half probably. It was 
used as much as any street in town, except possibly 
Howard Street and possibly Front—that is, talking 
now of the early history prior to the beginning of 
1883 and 1884. It continued to be a used street, much 
used street, up to the time of the fire, the big fire in 
August, 89, August 4th, 1889. That fire swept away 
everything on Railroad Street east of Lincoln Street. 
Lincoln Street was the west line of the fire. At the 
time of the fire Railroad Street on the north side was 
nearly all occupied by buildings from Lincoln Street 
east and Monroe Street east until you got up to How- 
ard Street and some on Howard Street and Railroad. 
The buildings were generally wooden buildings and 
most of them one story. One or two of them were two- 
story buildings. On the south side of the track there 
were not so many buildings. Those on the south side 
of the track were used mostly for residences. The 
Northern Pacific had a Land Office over there, an old 
red building that had been used for—built by them for 
some purpose and they had a land office over there, 
and Mr. Newberry was sent up from Colfax in this 
land office and kept an office there for the purpose of 
selling their real estate here. Mr. J. T. Hanna had 
a two-story residence in the block just south of the 
track west of Lincoln Street. George Lowman had 
built two or three cheap one story buildings on the 
same block by the side of that and there were a couple 
more buildings on the corner of Lincoln and Second. 
One of these fronted on Lincoln and Second, and the 
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other fronted on Lincoln and Railroad, on the Lincoln 
Street side. On the other side of Lincoln Street were 
some buildings, I don’t remember the owners of them, 
fronting on the avenue—towards the Railroad Street. 
The buildings were on the south lots fronting on Sec- 
ond Avenue, but the buildings were all fronting north 
toward the Railroad instead of toward Second Street. 
As the buildings increased on Railroad Avenue the 
travel increased. On the corner of Howard and Rail- 
road we had our bell tower, city building for fire pro- 
tection, and a little wooden building that was built for 
a counsel room, and people in going to the depot mostly 
always went by this, and went right down this railroad 
right of way to the depot. It was the principal thor- 
oughfare to the depot. As compared with First Ave- 
nue, the street immediately north, there were a great 
many more buildings on Railroad Street than on First 
for the reason that First Street was a rocky street and 
was not opened for several years afterwards. I had 
bought two lots where Tull and Gibbs now are, bought 
them from Frank Moore, who bought them from the 
Company, and being interested in them and the build- 
ings there, I took particular—I have a better recollec- 
tion than I would if I hadn’t owned the property there. 
I built a corrugated iron warehouse on these lots, front- 
ing on Railroad Street, and Mill Street. The ware- 
house was one story and it fronted 110 feet on Rail- 
road Street and 150 or 155 feet on Mill Street. I had 
only built it a few months when it was burned in the 
big fire. In the same block R. W. Forrest, the first 
Mayor of the city, had a wooden building fronting on 
Railroad and Second Street, and then west of that upon 
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a lot that Jones and Dillingham now own, that is the 
lot that belonged to Victor Dessert, there was the Rush 
Hotel, a hotel that fronted on Railroad and Post; and 
the block on First Avenue was not opened. It was a 
good big rock there and we didn’t blast that out for 
several years afterwards. The next block west 1 
owned my little hotel, my little Railroad Hotel. First 
Avenue was in the same condition then. It was full 
of rocks and was not cleared up for several years after- 
wards. But Railroad Avenue not having any rocks in 
it at all, was used as the principal street on account of 
its being free from rocks. The travel was principally 
there on account of it being a free open street, while 
First Avenue was filled with rocks. Compared with 
Front and Main Streets, well in the early history Front 
and Main were much more prominent than Railroad 
Street, that is from 1880 up to the next two or three 
years. But as time went on Front became less and less 
used, Railroad more and more used. Up to the time of the 
fire Front Street had become principally a second- 
class street, while Railroad Street had improved very 
materially in that five or six years. There was a hotel 
called the Sprague Hotel on Railroad Street, built by 
a man named Kinsell. It stood on the west side of 
Post on the first two lots and it fronted south on 
Railroad Street. It was burned prior to the big fire. 
It and the California House were the two best houses 
in town. The Sprague House was a fine hotel and it 
was recognized as one of the finest hotels in the upper 
country. The next lot to the Sprague House was oc- 
cupied by a two story building—lot 3, that is the one 
that the fire originated in, the big fire, the lower story 
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was a saloon and the upper story a lodging house. 
The fire originated in the lodging house. 1 owned the 
next building to it and rushed down to it at the time 
of the fire and by the time I got there my building 
was afire. My building, as I said before, was fifty 
feet fronting on the Railroad right of way. It was 
called the Railroad House. 

Q. Tell us now, Doctor, in a general way, how 
fully Railroad Street was built on at the time of the 
fire, giving us the boundaries east and west, as well 
as you can, and how fully between those boundaries it 
was built on and the size of the structure. 

A. Take the one that my hotel was on, that is the 
one immediately north of the depot building, that was 
all built up; there wasn’t a vacant lot on it at all. The 
next block east, the one Tull and Gibbs is in, was all 
built up; there was buildings on every lot. All of them 
fronted on Railroad; because First Avenue was not 
open. The next block, the block that belonged to Gen- 
eral Merriam, had very little improvements on it. The 
bell tower stood on the east lot, right on the corner 
near where the alley now is, what we used to call 
Railroad Street, though now they designate it as an 
alley, the bell tower stood right on that alley. That 
was the only building, the bell tower, and a little coun- 
sel room, was the only building I remember of being 
in that block, the Merriam Block, which was a small 
block, at the time of the fire. Then, on the east side 
of Howard Street in a building where the Columbia 
Building now stands, two-story wooden buildings 
fronted on Howard Street and a one-story wooden 
building on either side of it. That whole lot was built 
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up fronting on Howard Street. Howard Street was 
the principal street north and south, and that was en- 
tirely built up on the northeast on Railroad, east of the 
Columbia Building there was some wooden buildings. 
Mr. Bunch had a residence on the east side of Stevens, 
and Major Wimpie had a house there that he was liv- 
ing in. There were residences that both fronted be- 
tween Stevens and Washington. Up to the time of the 
fire there was never any interruption of the use of 
Railroad Street by the Railroad Company, that I re- 
member of. Never heard of any objection. There 
were no obstructions of any kind in the street, except 
the tracks and the railroad depot. At the time of the 
fire, Spokane had grown to be several thousand, ten 
thousand probably. I don’t remember. There were 
sidewalks on Railroad Street. I remember building a 
sidewalk in front of my own lot where Railroad Hotel 
was. I don’t remember much about the sidewalks. I 
know I had to put down one in front of my fifty feet 
and I know there was sidewalks clear across that 
block. Don't remember about sidewalks further east 
or west. There were hitching posts in front of my 
building opposite the depot, just on the edge of Rail- 
road Street. The street from Monroe on the west to 
Washington on the east, six blocks, was used for 
traffic. 

CROSS-EXAMINATION. 
PeoMR. GRAVES: 

In block 25, lots 10 and 11 on south side of Railroad 
Street, there were buildings at time of the fire in 
1889. On lot 10 was J. C. Haines’ residence and drug 
store, and on lot 11, on the north end fronting this way 
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(north) was three little wooden buildings; on lots 7 
and 8 was a one story wooden building fronting 
Lincoln Street. In block 26, on lots 11 and 12, were 
some wooden buildings. I don’t know who the owners 
were. And block 27, I think they were on lots 6 and 
7, there was a building, a red building used as a 
kind of railroad office. On block 28, Taylor and Shar- 
key owned an agricultural implement house, on lots 5 
and 6, corner of Howard Street, it was lots 4 and 5 
instead of 5 and 6. Henry Brook had a house on block 
29 or 30, one one of the inside lots. It faced north. It 
was on the south tier of lots but faced north, faced the 
alley through that block. It was south of the alley. I 
have named all the buildings I recall on the south side 
of Railroad Street. 

On the north side of the track and south of First 
Street I built a house on lots 5 and 6, block 19, that I 
lived in. That house faced north, faced First Street. 
Block 18 had quite a number of residences on it be- 
fore the fire. Those on lots 5 and 6 faced on Monroe 
Street and the houses on 1 and 2 fronted on Madison 
and First both, and on 3 and 4 they fronted on First. 
That block was entirely built up with wooden buildings 
prior to the fire. Block 17 was occupied by wooden 
buildings, and I guess every lot except possibly one 
or two. They faced on First Street, some faced on 
Lincoln. 

Block 16 didn’t have any facing on First Street ex- 
cept lot 1, because it commenced to be rocky from 
there east; all the rest fronted south except over on 
Post Street there was one fronted on the north end 
of that lot, on First street. First Avenue from Lincoln 
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Street east for pretty near two blocks was nearly all 
rocks, and practically impossible to travel. Post Street, 
a cross street, was in the same condition. Coming now 
to block 15, I bought 4 and 5 of Frank Moore and I 
built my warehouses there fronting on the Railroad. 
They were strictly warehouses. Mr. Dart used the 
one on Railroad and Mill for selling machinery, used it 
for a retail house for selling machinery. 

Block 14 belonged to General Merriam and as I 
said had nothing on it except the bell tower on the 
east side of Howard Street. Block 13, east of Howard, 
had some wooden buildings fronting on Railroad and 
Howard both. First Avenue was clear of rocks on 
that block and there was some travel there on First 
Avenue east of Stevens Street in to the Bunch resi- 
dence and Major Wimpie’s residence. The Bunch resi- 
dence fronted on Stevens and Major Wimpie’s fronted 
on First near the railroad track. On Washington was 
the water tank. Recurring to block 15, that was en- 
tirely built up, every one had a house on it. That is 
the block the fire originated in. I don’t recall any other 
buildings in these blocks. 

At the time Railroad Addition was laid out, Spokane 
Falls had between three and four hundred people, | 
think. From that time the town progressed right 
along, I don’t think the town was awfully busted in 
1884 at the time the Coeur d’Alene mining boom flat- 
tened out. At the time of the fire in 1889 the town 
had close on to 10,000 people, between nine and ten 
thousand. First Avenue had not been graded at the 
time of the fire. Some grading had been done on 
Howard Street clear over to Second. [ don’t think 
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any of the cross streets had been graded across the 
track. Some grading was done on Second Avenue 
very early. No cross streets had been graded to the 
south of the track, except Howard. 

The railroad right of way all through was flat 
level and gravelly. No obstruction to travel in it. I 
don’t remember any other tracks on Railroad Street 
than those indicated on the town site plat at that time. 
The depot was there as indicated and so remained up 
to the time of the fire. It was both passenger and 
frieight depot. There was business east of Railroad 
Addition up as far as Division Street, before the fire. 
Havermale’s Addition had a number of business houses 
on it before the fire, east of Washington on Main 
Street. There were also a number of residences as far 
up as Division Street. I meant Bernard. Havermale 
undertook to establish a business center there, cor- 
ner Bernard and Main, there were two or three stores, 
and quite a little business center. West of Railroad 
Addition was Brown’s original homestead, and in 1880 
Brown’s was about the only house there. On the south 
side of the track Cannon’s was the only house there 
in 1880. The first eight or nine years later there got 
to be quite a number of residences in Brown’s and 
Cannon’s Additions. Taylor and Sharkey’s building, I 
rather think, was on the north half of the tier of 
blocks south of the railroad. That was a wooden 
building. I don’t recall any other on the north half 
of that tier of blocks. Howard street opposite that 
block (the Taylor and Sharkey warehouse block) was 
not filled with rocks so that one could not get on it 
at all. The Northern Pacific Agent’s office was also 
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on the north end of the south tier of blocks. I 
don’t recall any others now. All that tier of blocks, 
like railroad street, was level, flat gravel ground. 
There was no line of demarcation between the north 
line of those blocks and the right of way of the rail- 
road, nothing at all. There were stakes set by the 
surveyors in front of our lots. On the south side 
people just drove along there promiscuously, either 
on the right of way or on the north tier of blocks 
where there were no buildings. When I talked 
about them traveling the street I was talking of travel 
north of the track. On the north side of Railroad 
street the north end of the lots were rocky. The south 
end were generally smooth. These lots were built 
on very early. People did not drive along there 
promiscuously, there was a well defined roadway close 
to the railroad track, not right close to it, it was 
between our building and the track. I am referring 
now to all the blocks west of 12, west of 12 as far 
as Madison or Jefferson. There was well defined 
roadway from Howard street west to the depot. It 
fame up to the extreme end of the lots. The drive 
way wasn’t so well defined after you got west of the 
depot. Since the fire the strip of land where that 
driveway was has been leased for railroad ware- 
houses. A good portion of it is now covered by ware- 
houses. It has been so occupied by railroad ware- 
houses since the time immediately after the fire. This 
driveway has ever since 1889 or 1890 been entirely 
covered by warehouses. And the same thing is true 
all the way from Washington street west to Adams. 
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Only the first two or three years after the fire there 
were very few of them leased. 

Witness was here shown a map marked Defend- 
ant’s Exhibit 1, and asked if he recognized that as 
being correct as to the occupancy of Railroad street 
at the time of the fire or before the fire or after 
the fire. The witness resuming said: Well the 
depot stood across right adjoining Howard street, and 
that wooden building was built across Monroe street, 
that stood across the street and we objected. Had 
to take them into court to get it out of there. I 
remember there were quite a number of switches in 
addition to those shown on this map very shortly 
afterwards. As far as I know that shows the tracks 
there right after the fire. I cannot testify as to 
the number of tracks. It looks generally about the 
way it was. The Sprague House burned some years 
before the fire. I don’t remember the year. 

REDIRECT EXAMINATION. 
BY MR. TURNER: 

Up to the time of the fire there were no tracks on 
Railroad street other than those shown on the plat 
of Railroad Addition. The additional tracks shown 
on the map exhibited to me were put there after the 
fire. Everything east of Monroe street and north of 
the railroad track, was burned by the fire of 1889. 
Thirty two blocks were burned. The business of the 
Northern Pacific increased remarkably after the fire 
by reason of the bringing in of building materials. 
That necessiated additional trackage, and accom- 
modations for handling the traffic of the Railroad Com- 
pany. It was at this time the permission was given 
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to put up the temporary wooden structure there. The 
permit was for one year. The freight depot was built 
about two blocks long, reached from Howard west 
to Post, we objected very seriously about obstruct- 
ing Mill street. They claimed to have a permit to 
put up a temporory wooden building. The city was 
rebuilt largely the first two years after the fire. The 
large bulk of the materials came from the outside, 
brick, lumber and stuff of that kind. Railroad street 
was used for storing this material until it was needed 
in the construction of their buildings. On this plat 
of Mr. Graves, the elongated lines around the depot 
represent the platform of that building. There was 
nothing but a little platform on the south side con- 
nected with the first depot. That map is not a correct 
representation of the depot before the fire. The depot 
across Mill street was not moved when the year was 
up, and we objected to its staying there any longer. 
They never took it down until the court compelled 
them to. The first of the warehouses on Railroad 
street was on the block on Howard street where the 
Hughes place now is. That was built shortly after 
the fire. They commenced to build along through 
there the first year or two after the fire. The original 
warehouse was in front of Judge Turner’s present 
building and was a wooden building. That was after- 
wards torn down. The present building is the third 
building put up on that ground. The encroachment 
on Railroad street has been gradual. Some of the 
warehouses have been put up lately. One is being built 
now. The first six or eight years after the fire 
people were too busy about other things to pay much 
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attention to such things. The buildings on block 15, 
all faced on Railroad street, except a few that faced on 
Post and Railroad both. Post street was open. The 
Rush House fronted on Post. It stood on lots 1 and 
2 of block 15. 


RECROSS EXAMINATION. 
BY MR. GRAVES: 

In block 17, lot 6 was the Lion Saloon fronting on 
Railroad and Lincoln, the south end of lots 5 and 6; 
it stood there at the time of the fire. On lots 1 and 
2 of that block were some houses fronting on First 
Avenue. Lots 3 and 4 I think were not improved. 
Consequent on the rebuilding of the city there were 
additional switches put in on Railroad Street, and 
tracks, and that has continued ever since. They ran 
about two passenger trains a day, one each way, be- 
fore the fire, and about one freight train, before the 
fire. After that they ran a few more trains. From that 
time the business has grown and they have run more 
trains and built more tracks. There has been more 
demand for warehouses as the city and the business 
grew. 

H. J. SHINN. Called and sworn on behalf of 
plaintiffs, testified as follows: 


DIRECT EXAMINATION. 
BY MR. TURNER: 

H. J. Shinn; residence Spokane; age 46 years; one 
of the plaintiffs in this cause; have lived in Spokane 
since 1883. Own lots 5 and 6 in block 29 Railroad 
Addition. Since the commencement of this suit, part 
of the retaining wall for the dirt fill has been built 
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in front of these lots. The wall is about 14 feet from 
my buildings. 

Mr. Shinn was then shown three photographs, and 
stated they correctly represented conditions as they 
then existed with respect to the retaining walls built 
since commencement of this suit. These photographs 
were admitted in edvidence without objection and 
fapeead PLAINTIFFS EXHIBIT 2, 3 and 4 

MR. TURNER. How does that structure effect 
your building as to light and air? 

Objected to by Mr. Graves as incompetent and 
irrelevant. The court admitted the testimony subject 
to objection. 

A. I have no frontage except that on the railroad. 
My buildings are built facing the railroad. My 
corner lot has a side frontage on Stevens street, my 
inside lot no frontage but the railroad; but my build- 
ings on both lots face Railroad avenue. If the struc- 
ture is put up as planned by the railroad I will have 
no means of getting to the front of my buildings 
except over a four foot platform I have on the north 
side of my buildings. 

MR. TURNER: Now what was the condition of 
Railroad Street when you came here in 1883? 

THE COURT: To what extent does the defendant 
dispute the testimony of J. E. Gandy? 

MR. GRAVES. I. haven’t any reasonable doubt 
that Dr. Gandy has told things approximately as they 
were. He has got his dates a little confused. Of 
course we will show that the tracks were increased. 
We will show by subsequent maps the increase of 


234 H.A.& L. D. Holiend Co., et al., vs 


tracks. But I have no doubt there was a kind of 
general travel the way he states. 

THE COURT: You may proceed. 

A. Just about as shown on this map here (Plain- 
tiffs’ Exhibit 1), and with one or two tracks around 
the depot. JI have driven over this street a great 
number of times; it was used universally by the public. 
I never heard of any obstruction to public use prior 
to the fire; never heard of any objection by the rail- 
road company prior to the fire, never saw any signs 
or warnings against its use. 

Up to the time of the fire there were quite a number 
of business buildings on the north side of the track. 

THE COURT, to Mr Graves: Do you admit the 
testimony of Dr. Gandy in that regard? 

MR. GRAVES: I think the testimony of Dr. 
Grandy in that regard is substantially correct. 

MR.TURNER: We have an additional feature to 
show by each witness we shall put on. 

THE COURT. Very well: 

MR. SHINN: There was quite a number of build- 
ings from Lincoln east on the north side of the tracks. 
I remember two hotels. The Russ House and Sprague 
House. I remember the hotel built by Dr. Gandy, 
but don’t remember its name. The buildings on the 
street extended east to Howard Street. There were 
a few residences east of Howard Street, and a one 
story building on the corner of Stevens Street that 
was used as a bottling works fronting on Railroad 
mireet. 

On the south side of Railroad Street there was 
a warehouse on the corner of Stevens Street and 
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another on the corner of Howard facing the railroad. 
This was the Taylor and Sharkie implement house; 
the other was occupied by Mr. Brook, with brick and 
lime. There was a grocery store on the south side of 
Railroad Street on the corner of Post, owned by a 
Mr. Stewart. I remember the residence of a Mr. 
Hanna on the south side facing the railroad. I do 
not remember about the fence, but there were side- 
walks on the opposite sides of the streets. The travel 
was straight up and down Railroad Street, on either 
side of the track. The principal travel was between 
Howard and Lincoln Streets, which were the only 
streets graded. 

MR. TURNER: Do you remember the time when 
Mr. Van Houten, as agent for the Northern Pacific 
Railroad Company, sold your father, or attempted to 
sell your father, a lot on Railroad Street, and what 
statements were made about Railroad Street at that 
time? 

Objected to by Mr. Graves as incompetent, im- 
material and irrelevant, not within the issues raised 
by the pleadings and not within the power of the agent 
to contradict the plat. 

Objection overruled. 

A. Father owned property on the corner of Wall 
and Second Street, had a planing mill there, and Mr. 
Van Houten and Mr. Newberry desided to sell to this 
mill the property adjacent facing the railroad. Mr. 
Van Houten told him at that time that this Railroad 
Avenue was a wide street and an open street, and that 
would give him a better way to get in and out with 
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their wagons and teams and so forth. There was 

no trackage there except the main track at that time. 
CROSS EXAMINATION. 

BY MRO GRAVES: 

The conversation (that last above referred to- was 
with either Mr. Van Houten or Mr. Newberry. The 
other parties to the conversation were my father and 
myself. Told us it was a street, open street, and 
would give a chance to get in and out. J understood 
he was referring to Railroad Street. I don’t know 
that I understood how wide Railroad Street was, 
except judging from the other side the buildings were 
on—up to the line there practically. The other side 
there was built up practically solid in 1886 or ‘87. I 
mean the particular block north of this block on Second 
and Mill. JI understood it was a street then and 
have understood it since. I took a lease from the 
Railroad Company for land on the tracks, but don’t 
think the land leased by me is part of the street or 
right of way. IL took no lease of part of the right 
of way, neither has my company. 

They travelled along Railroad Street promiscuously, 
now on one side and now on the other. They could 
not cross over the tracks except at Howard and Post, 
the only streets open. They could not cross over the 
tracks very well with a team; a person afoot could. 
In travelling along, at times you might be on Rail- 
road Street, and other times on private ground. They 
generally followed the line of the Railroad. They 
might be on the street line of the lots or might be on 
the street line of Railroad Street, but they were never 
liable to be off the right of way because that was 
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graded,—lI wouldn’t call it graded, but it was smoothed 
off so that you could drive along. 

MR. GRAVES: The railroad kept it in better 
condition for people to cross to the depot; is that it? 

A. I guess they kept it in better condition for 
their own use and not the public. In travelling, 
sometimes they might be on the street and some- 
times on private ground. They drove principally 
on the railroad on the two lines here (indicating), 
this was their principal drive. We had a well defined 
road there between Howard and Post, on both sides of 
the track. I think the road went up as far as Stevens 
Street, east; I can’t say as to the south side of the 
track. I can’t say just where the road was, but think 
it was on the lot line because there were some build- 
ings up on Stevens Street that were presumed to be 
on their line. 

I have owned lots 5 and 6, in block 29, about 16 
years. It has been occupied ever since by the general 
kind of business now carried on there. There are 
two classes of business in the buildings, machinery, 
and merchandise, wholesale and retail mining mach- 
inery and wholesale merchandising. 

The platform running in front of my building is 
about three and one half feet wide. It is on my 
property, on the lot line. A track runs in front of it, 
maintained by the defendant company. There has 
been a track in front of me ever since I bought the 
property, but the present track, put in during the last 
year, is much closer than the track that was there 
before. I presume the track is maintained there for 
the convenience of my tenants. Their goods are all 
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shipped in there in car load lots, but not taken out in 
car lots. They are all taken out by way of the rail- 
road—in car lots; have been taken out that way 
for the last fifteen years. I have an alley in the rear. 
It is simply a lane so that teams can get in there and 
turn around and get stuff out. An alley is there and 
has not been shut up. 

MR. GRAVES (showing witness plaintiffs’ Ex- 
hibit 4): That structure is less than the height of 
your first story, isn’t it, 

A. The structure is higher than my first story. 
The height of my first story is about thirteen feet six 
inches. The engineer of the Northern Pacific told me 
the retaining wall was fourteen feet and a half. 

The track that is now in front of my building ac- 
commodates my building the same as the track that 
was there before. There were a number of tracks to 
the north of where the wall is before it was built, but 
teams could get in there to the cars. The track 
that is now before my buildings was planked over by 
me. I don’t remember whether the track that was 
there before was planked. The tracks shown in Plain- 
tiffs’ Exhibit 2 in that block have not been molested 
for some time. 

DIRECT EXAMINATION. 
BY ike TURNER: 

The old track in front of our building was laid 
about twelve or fourteen feet farther north than the 
present track—the one laid down last year. 

MR. TURNER: Now Mr. Graves asked you about 
the travel on the south side of Railroad Street. Were 
there or were there not buildings fronting on that 
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street sufficient to give people the general line of the 
street in traveling up and down the street? 

A. There were quite a number of buildings to 
the east and to the west fronting on Railroad Street, 
sufficient to give the traveling public a line on the 
south side of the street. J don’t think there was 
much zig-zagging going between Howard and Post, 
because there was a sidewalk on this side of the 
street. On either side of the street, north or south 
of the track, as I said before, it was a very good 
road, and we kept in the main road. 

RECROSS EXAMINATION. 
Ey evR. GRAVES. 

The sidewalk I am talking about was on the north 
side, between Post and Mill. It was in front of the 
buildings. I do not know whether the buildings came 
up to the lot line or not. I cannot say whether the 
sidewalk was in the right of way or back on the lots; 
I know it was in front of these buildings. 

WITNESS EXCUSED. 

The plaintiffs offered in evidence certified copies 
of the town plats of Cheney, Sprague and Ritzville, 
executed and acknowledged on the same date as 
the town plat of Spokane, containing indentically the 
same language in the dedicatory clauses and showing 
Railroad Street platted on the right of way of the 
railroad company, made by the railroad company. 

Objected to as immaterial, irrelevant and incom- 
petent. 

The plats in question admitted in evidence subject 
to objection, and marked PLAINTIFFS EXHIBITS 
5, 6 and 7, 
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GEORGE F. CHRISTENSEN. Called and sworn 

on behalf of plaintiffs, testified as follows: 
DIRECT EXAMINATION: 
BY MR. TURNER: 

My name is George F. Christensen. I live at Ritz- 
ville, Washington. Have lived there for fifteen years. 
Am 37 years old, and am engaged in the business of 
abstracting. Railroad Street shown on the plat of 
Ritzville, Plaintiffs’ Exhibit 7, is used as a public 
street between C. and E. Streets; that is for two 
blocks. In this distance it is built on on each side; it 
is built up pretty well in block 9; block 10 on the 
corner is well built and on the other corner also, and 
there are some shacks. On the other side—south 
side—there isn’t much. There is a building here (in- 
dicating) and a saloon and livery stable and Chinese 
laundry, and of course the warehouses. The street 
is freely used to this day by the public without ob- 
jection on the part of the company, so as far as L 
know. This has been the condition as long as I have 
lived there. Block 15 faces Railroad Street. On the 
south side the only entrance the saloon and laundry in 
this block have is from the railroad. 

CROSS EXAMINATION. 
BY MRo GRAVES: 

I have not measured the width of Railroad Street 
on the ground; all I go by is the plat. The street 
scales on the map 225 feet. The town of Ritzville 
extends beyond the limits of this plat on each side 
of the railroad tracks. Some of it was platted by in- 
dividuals. Railroad Street is travelled between C 
Street and E Street. A warehouse is built west 
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of C Street across the right of way to the north of the 
track, crossing the whole street there. West of that 
it is vacant, it is not travelled; there is no street 
there. To the east of E Street the yards come down 
in here (indicating). It is used; they travel this; 
this is travelled. By “yards” I mean sidings. They 
occupy the whode surface up to the corner of block 
7 and 8 here, and east. These switches were put in 
several years ago. One of them was in when I first 
came there. The warehouses were put in there, to the 
best of my knowledge, some eight or ten years ago. 
It is used on the south side between the same streets 
I have named—clear though. The depot is right 
between blocks 9 and 10 on the northerly side of the 
track—across D Street. The new depot has been there 
about a year. The old depot was on the opposite 
side—same place. That depot was there about twenty 
years. They have a platform running to this depot 
starting in on E Street and running west to C Street; 
running right along the depot and side of the tracks. 
This platform has been there two years; before that 
there was simply a platform at the old depot, running, 
I should judge, half a block in front of the depot, 
running between the railroad and the depot. The plat- 
form still runs between the railroad and the depot. Peo- 
ple going to and coming from the depot use the street 
marked Railroad Street, and have so used it all these 
years; used both sides to get to the depot. It was 
used by the public promiscuously; people travel it as 
a public thoroughfare. It is open and unobstructed. 
This is likewise true of various portions of Ritzville 
not built up; like any other town that has not been 
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filled up with buildings. The people cut across here 
and there when lots are vacant; and then when people 
build, they go somewhere else. 

Here the witness marked on the plat, Plaintiffs’ 
Exhibit 7, the location of the depot and the walk 
testified to. 

The part enclosed within pencil marks represents 
the depot proper, and the part which is now enclosed 
represents the sidewalk. The sidewalk to the old 
depot was in the same place, only it was a great deal 
smaller. The people drove along to the depot on the 
north side of the track; that is where people got into 
the rigs after they alighted from the trains, or 
started to go up town afoot after alighting from 
trains, and where people came to the trains. 

The witness then put the word “depot” and “plat- 
” at the proper place on the plat, to identify it. 

REDIRECT EXAMINATION. 
BY MR. TURNER: 

Railroad Street is not used merely as an approach to 
the depot, but is used by the public generally for all 
purposes. 

Vi NESS EXCUSED: 

JOHN I. MELVILLE. Called and sworn on behalf 
of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 
My name is John I Melville, age 34; occupation 


form 


lawyer; I live at Sprague. Have lived there something 
like eleven years. I was acquainted with Sprague 
before that, and went there quite frequently. I know 
the location of Railroad Street in Sprague. 
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MR. GRAVES. I suppose it will not be necessary 
to repeat the objections to the introduction of testi- 
mony as to these several towns. 

THE COURT: I think it will be understood all 
of this testimony is objected to. 

WITNESS: When I first knew Railroad Street 
in Sprague, what was known as the Denninghoff 
Hotel was located on the corner of Railroad and B 
Streets and from there on down to C Street was one 
of the principal business parts of the town. The 
buildings faced Railroad Street. That was on the 
south side of the street. On the north side I recall 
there were some, but not many business houses. 
Further west on this side, there was a hotel on the 
corner of D and Railroad Streets. At that time Rail- 
road Street was well travelled; it was the important 
street. There are some business houses on Railroad 
Street at this time. There was a fire in Sprague in 
1895 or 96, which burned out all of the business 
houses on the south side of the street. The street 
has been rebuilt since that time, and is now fairly well 
built. Railroad Street is used as a street without ob- 
jection from the Company at this time. 

CROSS EXAMINATION. 
Peevik GRAVES: 

Referring to the plat of Sprague, Plaintiffs Exhibit 
6, the depot now is on the same side of the street, as 
there shown, but a little further east. There are 
now two tracks south of the main track. 

There are some buildings in the space marked 
“Railroad Street” on the plat. The Standard Lumber 
Company has a building there, opposite lots 1 and 2 
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in block 6. Further down the track are the buildings 
of the Sprague General Supply Company, built, I 
should judge, about nine or ten years ago. Before 
they were built, I think there was a lumber yard 
there. Down at C Street there is a space of fifteen 
feet between the north lot line of block 8 and the 
warehouses, which abut right on the sidetrack; this 
space is used as a driveway for wagons. 

The warehouses at this point have been there about 
nine or ten years. JI don’t recall that there was 
anything there before that. There is a ditch in what 
is marked D Street, runs down that street across to 
the northeast corner of block 9, and ends there in 
the street somewhere opposite lots 4 and 5 in block 
9; to the west of that, and in the street opposite 
lots 1, 2 and 3 in block 9, is a warehouse. This 
warehouse occupies most of the street up to the 
sidetrack. This warehouse has been there twelve 
or fifteen years. It is a wheat warchouse. The is an 
elevator in the warehouse in front of block 8, and the 
wheat is loaded from there into the cars in bulk; be- 
yond this the space is vacant. 

Going to the north side, opposite block 5, there is 
a railroad pump house, there is a wheat warehouse 
beyond that. There are some buildings belonging to 
the Railroad Company on the north side, opposite block 
4. The roadmaster uses them for some sort of office 
building and tool house. Between that and the depot 
is a travelled way. From C to E there are no build- 
ings on Railroad Street. It is a travelled way. 
Down here is another warehouse. That is on E Street, 
and between the warehouse and the north of block 1 
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is a travelled way that the residents down in that end 
of town use to travel back and forth to town. Quite 
a great deal of the street appears to be occupied with 
warehouses and things. In one block south of the 
track, and two north it is not obstructed in any way, 
but the balance of it is pretty well occupied, so that, 
as you say, it may be necessary to cork-screw around. 

PDNESS EXCUSED. 

MARTIN J. MALONEY. Called and sworn on be- 
half of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is Martin J. Maloney; I am 53 years of 
age, and live at Colfax, Washington. I am a hotel 
proprietor. I came to Sprague in 1881, and lived 
there from that time till 1887. I am familiar with 
Railroad Street in Sprague. From 1881 till the time 
I left there it was the principal street. It was built 
up solidly from B Street to the corner of the street 
west on the south side of the track. On the north side, 
the same block, opposite, was built up, with, I think 
the exception of one lot. The Hotel National stood 
on the corner of the block on the north side; then 
came a butcher shop; and on down to B Street a little 
shop and a saloon. Railroad Street was used as a 
thoroughfare—it was used as a street. It was used 
like other streets—was the principal street then. I 
hardly think the same condition prevails at this time. 
Center Street, a block further south, seems to have 
been built up; Railroad Street is still a busy street 
and used by the public, but I woundn’t regard it as 
the principal street in Sprague today, although it is 
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still used as a street, and built on with houses and 
business buildings. 

I am familiar with the town of Cheney. Court was 
held there until 1886, and I attended court. I was 
deputy United States Marshal; my mother-in-law lived 
there, and I used to visit her very often. I attended 
all the courts, and was there often between. I was 
familiar with Railroad Street in Cheney. The build- 
ings faced on this street. The Oakes House, the prin- 
cipal hotel, was facing on this street. It was the 
finest house in eastern Washington. There was a 
restaurant; my mother-in-law ran a restaurant that 
faced the street, just west of the Oakes House. The 
opposite side of the street was built up facing the 
track. The street was used as a thoroughfare by the 
public at that time, without objection. This is the 
condition now as far as I know. 

CROSS EXAMINATION. 
BY MR. GRAVES: 

I don’t know whether the Oakes House, and the 
other buildings mentioned by me were on a part of 
Railroad Street or not, that is in the street. I know 
they faced on Railroad Street, because I have stood 
on the porch and watched the trains go by. The build- 
ing faced on the street, and the railroad was across 
the street. 

On the lower side of the street (south side) where 
the Cole House was, I don’t think the topography per- 
mitted much travel. It was not graded. They were 
not grading streets then. The sidetracks were there. 
One sidetrack was a little above the depot, further 
west from the depot. 
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REDIRECT EXAMINATION. 
BY MR. TURNER: 

I would say the front of the Oakes House was ap- 
proximately 100 to 125 feet from the center of the 
main track. 

PaNESS EXCUSED. 

LUCIUS G. NASH. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION 
BY MR. TURNER. 

Lucius G. Nash; residence Spokane; lawyer; forty- 
four years of age. Have lived in Spokane since 1880. 

MR. TURNER, (showing witness a photograph): 
Is this a correct representation of Spokane Falls as 
it existed in 1882? 

WITNESS: It is. It was taken in 1882. (Photo- 
graph then offered in evidence and marked PLAIN- 
TIFFS’ EXHIBIT 8). I know it is correct. It shows 
the house where we lived in 1881. I am familiar with 
Railroad Street, as laid out on the plat of Railroad 
Addition. That street was constantly used from 1881 
to the time of the great fire in 1889. It was used by 
the public as a thoroughfare. I never heard of any 
objection to its use on the part of Railroad Company. 
There were no signs warning the public off; nothing 
of that kind in those days. They commenced building 
on this street in 1881. Alexander Warner lived on 
the south side of the track, and it was used as a 
residence district right away, facing on the track. Start- 
ing from Washington Street and going west to 
Lincoln Street, houses were built on there, scattered, 
of course, in 1881, 1882 and 1883. The south side of 
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the track was mostly given to residences; and on the 
north side of the track, clustering around the depot, 
business houses sprang up there quickly, and parallel 
with the railroad was a well beaten road used by every- 
body—upon both sides. Commencing with Washington 
Street and west of Lincoln, it was used on the south 
side. On the north side it was used west to Cedar 
Street. I have ridden on it many many times as a 
boy. Railroad Street on both sides was used habitually 
by the public as a street; that is all there is to it. 
They commenced to build on the north side immediately 
after the railroad was completed through the town, 
and the particular block adjoining the Sprague Hotel 
was immediately built up with lunch and restaurant 
places, barber shops and saloons. There was a 
cluster of business houses there immediately. That 
was the block between Post and Lincoln. By the time 
of the fire in 1889, it was built continuously through 
from Washington to Lincoln street. I don’t mean to 
say that it was solidly built up between those 
limits, but continuously. There were business places 
here and there. John Todd’s bottling works stood 
where the Orpheum Theatre now stands, facing on 
Railroad Street. The Taylor and Sharkie implement 
place was the biggest implement and wagon house in 
town. It faced on Railroad Street, but not at the 
time of the fire. It faced on the street in 1885 and 6. 
The building stood there in 1889, but Taylor and 
Sharkie had gone out of business. It was occupied up 
to the fire. There was also a brewery on the south 
side of the track—the Lion Brewery—and a hide and 
fur depot. Mr. Brook had a lime and brick concern 
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right down where the gas plant stands. Railroad 
Street was as well beaten a track as Howard—as any 
street in town; maybe in some respects, at one time 
more so than any other street in town. 

CROSS EXAMINATION. 
Pee IR. GRAVES: 

I am speaking of the time between 1881 and 1889. 
They commenced to travel up and down in 1881. I 
can’t say what time in 1881 they commenced to 
travel. A school house was built on the south side 
in that year. The photograph shown here fairly 
represents conditions as they then were—about the 
time the railroad came. It shows some level ground, 
a lot of rocks and a lot of trees. People rode and 
drove where they chose. As the town grew up and 
places were fenced, we were confined to particular 
places. They travelled wherever they pleased until 
they were forced out. This came to an end in 1887 
to 1889. About this time they had been pretty well 
confined to streets. There were lots of rocks and big 
hummocks all around, but not on the north side 
of the railroad. There were some small rocks there, 
but they did not interfere with travel. 

Up to 1887, while it is true people generally cut 
across lots where the ground was vacant, they did 
not cross Railroad Street that way, because they could 
cross the tracks only at the points where there were 
crossings; that is at Howard, Post, Monroe and 
where the depot now is east of Washington Street. 
Travel on the south side of the street was induced 
by the fact that there were several businesses carried 
on there,—a lumber yard, a brewery—and that a 
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number of people had their homes there. There were 
only a few crossings put in, and people travelled along 
Railroad Street from one crossing to another. People 
went to the depot in the same way. Sometimes they 
would go on one cross street and sometimes on 
another to get into Railroad Street, and then they 
would drive parallel with it to the depot. If the 
people on the south side wanted to get along from one 
part of it to another, they would have to use it. 
That is all the use there was of it during those early 
days. 
REDIRECT EXAMINATION. 

BY MR. TURNER: 

The house facing Railroad Street, shown in the 
photograph I identified, was McLaughlin’s house. 
This is our house and barn (indicating). McLaugh- 
lin’s house was not standing there at the time of 
the fire. It had been moved back facing the other 
street. He had a blacksmith shop on the corner 
facing the railroad. 

RECROSS EXAMINATION. 
BY MR. GRAVES: 

(The witness identified the houses referred to by 
making the figure 1 on the house he had lived in, 
and a figure 2 on the McLaughlin house). 

The McLaughlin house was right north of the 
right of way where the Hotel Spokane now stands, 
facing Railroad Street. It is now in the heart of the 
business district. 

WITNESS EX@USED: 

FRANK JOHNSON. Called and sworn on behalf 
of plaintiffs, testified as follows: 
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DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is Frank Johnson; I am 66 years old. 
I live in Spokane. [ have lived in Spokane thirty-two 
years, and have been a contractor all of that time. 

(The witness was then shown a photograph). 

I know this photograph. It was taken the time 
I laid the foundation for the first freight depot that 
was built here. It was a freight depot. There is 
a little passenger depot besides that. The photograph 
was taken in July 1882. The large building shown 
off to the right a little to the west is the Sprague Hotel. 
It was built just about that time. 

The photograph referred to was offered in evidence, 
mowed PLAINTIFFS’ EXHIBIT 9. 

During all the time that I have lived in Spokane, 
I have been familiar with the street marked “Railroad 
Street” on the plat of Railroad Addition. It has 
been used continuously, considerably by the public, as 
a thoroughfare; was even before I built this depot, 
because it was a well beaten road at that time. It 
was used on both sides of the track, but of course 
was used more on the north side than the south side. 
Up to 1889 it was built on in some blocks almost 
solid, in other blocks it was scattering. It was more 
fully built upon the north side. In a general way I 
can remember the particular buildings erected there 
for special purposes. There was a place called the 
Railroad House, and later on in the same block as 
the Sprague House, there was a hotel run by a man 
named Seaman. It was called, I think, the Ross 
House. By 1889 I should say the north side was con- 
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tinuously built up between Post and Mill. Some 
buildings and sidewalks, and before others there were 
cinders. Cinders had also been put on Railroad Street 
in places to improve it. It made it a pretty good 
thoroughfare because there was a great deal of heavy 
hauling done over those roads at that time. The 
buildings I refer to all faced Railroad Street. On 
the south side of Railroad Street and fronting on 
it there were quite a few residences, all fenced with 
yards in front on Railroad Street, quite nice little 
gardens and lawns. I remember some business houses 
on the south side of the street. There was the Taylor 
implement house, and a lime and brick establishment. 
Up to the time of the fire there were no obstructions of 
any kind in Railroad Street. It was commonly called 
“Railroad Avenue.” Whenever they went in that 
direction that would say “I went to Railroad Avenue” 
or “did you get this on Railroad Avenue.” Among 
the old timers it wasn’t called Railroad Street.” It 
was called “Railroad Avenue.” All the east and west 
streets were called avenues, and still are. 
CROSS EXAMINATION. 

BY MR. GRAVES: 

The foundation shown in the photograph I built 
across Post Street on the south side of the track. The 
passenger depot is the large building shown in the 
picture with projecting eaves. The reason I know the 
foundation for the freight depot was built across Post 
Street is because a committee of citizens of Spokane 
stopped me from building; said I was building across 
the street; and I telegraphed to Sprague, and they 
made me take thirty feet off that and put it on the 
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east end. That moved it east of Post Street—cleared 
the street. The picture showing the trees to the west 
in Browne’s Addition and Hangman Creek valley is 
a pretty good representation of conditions as they 
were in those days. There was nothing to prevent 
anybody from travelling around there pretty near as 
they pleased. Generally of course, the road was naturally 
more beaten up and down the avenue here, because 
it was used more, and consequently a person will go 
where the roads are broken instead of going across 
the gravel. The roads shown in the picture went by 
the depot, and people having occasion to go along 
that way would naturally use them. The sidewalks 
referred to were east of the section shown in the 
picture. There were quite a few sidewalks at the 
time the picture was taken. I don’t know whether 
the sidewalks were in the street, or not. I know they 
were in front of the buildings. I would not pretend 
to say what buildings had sidewalks, because I did 
not pay particular attention. There were walks on 
both sides, but more on the north than the south side. 
They were principally residences on the south side. 
There were residences abutting right up on the rail- 
road right of way, and fenced, between Post and Mill. 
These are the ones I spoke of in my direct examination. 
There were sidewalks in front of them. The sidewalks 
were mostly of cinders. Lots of places on Riverside 
in those days had cinders. There were cinder drive- 
ways too. The cinders came from the locomotives of 
the railroad. People made sidewalks in front of their 
houses with them. 
Vit NesS EXCUSED. 
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W. S. NORMAN. Called and sworn on behalf of 
plaintiffs, testified as follows. 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is W. S. Norman; I am fifty-five years 
old. I came to Spokane in February, 1884. Am prop- 
rietor of the Spokane Hotel. Have owned it since 
1900, but have been interested in it as a stockholder 
since 1894. I am familiar with the manner of the 
construction of the hotel. It was started before the 
fire, in the spring of 1889, by Mr. Brooke, as a 
building for stores, offices and warehouses, and was 
up one story when the fire came. The fire swept the 
block on the opposite side of the street leaving this 
building, so far as built, intact. Immediately after 
the fire arrangements were made to convert the build- 
ing into a hotel building, and it was done. As origin- 
ally planned, the building had a frontage on Railroad 
Street, and has today. The building is arranged with 
its rooms facing upon Railroad Street, and at the 
time of its construction it had three doorways leading 
out onto Railroad Avenue. The windows faced Rail- 
road Avenue. 

In 1885 I was a member of the firm of A. A. New- 
berry & Company, and prior to that time was with 
Mr. Newberry, in the handling for the Northern 
Pacific Railroad Company, of a portion of Railroad 
Addition to Spokane Falls, Second, Third and Fourth 
Additions, all put on by that Company. While acting 
in that capacity I sold some lots fronting on Railroad 
Street. I sold General Carlin, who was then Com- 
mander of the post at Fort Sherman, two lots, in 
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between Post and Mill, or Post and Lincoln Streets. 
I also sold, or rather completed the sale of two lots 
to B. C. Van Houten, also fronting on Railroad Street, 
and adjoining the Carlin lots; and I think I sold one 
more lot in the same block. I think with that ex- 
ception, and the block between Howard and Mill 
Streets, the Company had sold all the rest of the lots. 
We had a plat of Railroad Addition on the wall in 
our office. It was in the form of a tracing similar 
to the plat here. I had no instructions respecting 
the plat or Railroad Street,—only to sell them. The 
general understanding of the public was that Railroad 
Street marked on the plat was a public street. 

MR. GRAVES: We object to the witness testify- 
ing as to what was the general understanding of the 
public. 

THE COURT: Objection overruled. 

A. Now I sold one of these lots, an inside lot, 
it would be valueless without some frontage. By 
inside lot I mean a lot that had no frontage on any 
corner, only had a frontage on Railroad Avenue— 
Railroad Street. We sold inside lots and corner lots 
equally with reference to the plat. 

MR. TURNER: I have got here a map of Spo- 
kane made in 1883. Are you familiar with that 
map? 

A. I remember this map very well. It was a 
regular city map, and in general use at that time. 
It is a correct map of the city as it was at that time. 

The map was offered in evidence without objection, 
and marked PLAINTIFFS’ EXHIBIT 10. 
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When I came to Spokane in 1884, the north side of 
the track was an important street, as in all of these 
towns, for small businesses such as hotels. I stopped 
at the Sprague House, which was on a corner front- 
ing on Railroad Street. My brother bought a lot 
running from First Avenue back to Railroad Street, 
immediately behind the freight house, and put up 
some cottages,—two cottages, in one of which we 
lived. On the south side of the street, Harry Stimmel 
had a residence on the railroad block, between Mill 
and Howard, and there were scattered houses both 
east and west on the right of way. 

As to the condition in 1889 at the time of the fire: 
Of course the center of the town at the time of the 
fire had practically established itself at Howard and 
Riverside. There was still a great deal of business 
done on Stevens Street. The Sprague House was 
burned down I think late in the fall of ’86, and some 
small buildings had been put up in its place. Taking 
the north side of Railroad Street: The corner of 
Stevens and Railroad Avenue had a residence on it, 
then on the corner of Howard Street there was a 
bottling plant. One the opposite side of Howard 
Street, to the west, there were the city hall and fire 
station. We used to have the town meetings there. 
I don’t think there was anything in that block west of 
this till you got to Mill Street, and then there were 
small ownerships in there—and buildings. Then when 
you got to the corner of Post Street there was a saloon, 
and then opposite that, to the west of Post, was 
the Sprague House and one or two small places. The 
rest was solidly built, I think to Monroe Street. 
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On the other side of Railroad Street, down towards 
Jefferson Street, an Englishman by the name of 
Harvey had built facing the right of way. East of 
that, on the south side it was built scatteringly. I can 
call to mind but four houses on that side of the track. 
I remember the Taylor and Sharkie store and Henry 
Brooke’s residence where the gas works are. Up to 
the time of the fire Railroad Street, within the limits 
I have described, had been used as a public thorough- 
fare by the public generally, and has been used ever 
since in a confined form. Until a few weeks ago there 
was a roadway about sixty or eighty feet wide, between 
the service track to the warehouses and the main 
track. 

The Spokane Hotel, my hotel, is the principal hotel 
in the city. I suppose it is worth $1,000,000. We 
have 260 rooms. It abuts for 200 feet on Railroad 
Street. I think the effect of elevating the railroad 
tracks would be to increase the noise and bring the 
dirt up that much higher. It would be very hard for 
me to answer the question to what extent it will destroy 
the usefulness of my building for hotel purposes until 
the damage has been done, but the raising of the tracks 
sixteen feet in the air necessarily carries the burden 
of the noise and of soot and of dirt that much higher 
to injure the rooms above. 

QO. Will it or will it not make the use of your hotel 
less desirable for the accommodation of people as a 
hotel ? 

Admitted by court subject to objection. 

A. It must depreciate the renting value of the up- 
stairs rooms, by the increase of noise and by the in- 


258 H. A. & L. D, Hollamd Co., et at., cs. 


crease of dirt and dust. It will make the rooms par- 
tially undesirable. 

CROSS-EXAMINATION. 
BY MR GRAVES: 

The public got the understanding that Railroad 
Street, as shown on the map (plaintiffs’ exhibit 10) 
was a public street from the fact that the buildings all 
faced the street, and business was transacted there. I 
don’t know what the public thought as to the street 
down through Cannon’s and Browne’s Additions, that 
was pretty well out in the woods. I never traded very 
much in land down there. I don’t know whether there 
was any public idea as to whether Railroad Street 
through those Additions was a public street or not. 
There was no occupancy there. Yes, lots faced on 
Railroad Street, precisely as they face here. I don’t 
know people have driven down there. I don’t remem- 
ber driving along the right of way. They might have 
driven along a portion of it. My idea is that if there 
are lots facing the right of way having no other way 
to get in, it would be a street. 

MR. POST: We will have to put in the plats of 
Browne’s and Cannon’s Additions. That was dedi- 
cated as Railroad Street in both of these additions. 

MR. GRAVES: Perhaps it was. I am asking 
the witness about it. 

WITNESS. If Mr. Browne sold that lot, that in- 
side lot, and said it faced on this street, I would say 
that it did face upon it. But this is not the way I got 
my idea that it was a street in Railroad Addition. 
Then when property was sold, that we handled, we 
always had this plat with the dedication and description 
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upon it, and we always described the street as 125 feet 
wide. I inferred it was a street, and not only inferred 
it was a street, but the people who owned the property 
on each side inferred it was a street, and built build- 
ings and faced them on it. 

There is a track along the buildings on the south side 
now, but they get in in some places with a team. They 
put blocks of wood across so they can back in. Some 
of them have wood crossings. Quite a number of 
them use the street this way. 

My lots are 3, 4, 5 and 6, in block 13. Back of me 
there is an open alleyway, part of the right of way, 
and then there are the buildings of Fairbanks-Morse, 
Washington Liquor Company and Hughes & Com- 
pany. I think the first of these buildings was put there 
about eight years ago—the Fairbanks-Morse building. 
The Liquor building was built in 1907. The other was 
built two years ago. There was a small building there 
before, one built just after the fire. The railroad com- 
pany moved a wooden building in where Fairbanks- 
Morse’s building is, shortly after the fire, and it was 
used as a grain warehouse or a temporary warehouse 
at the time of the fire. This wooden building con- 
tinued there till Fairbanks-Morse built. Their build- 
ing covers a larger area than the former. There was 
a narrow frame building where the Washington Liquor 
Company’s building is, put up at the time of the fire. 
It was about eighteen feet wide, possibly, with the 
platform. There has been, and is yet, fourteen feet 
of paved street back of our building—part of Railroad 
Street. The south side of the buildings in front of 
our hotel is about 100 feet south of the south side of 
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our lots. Yes, since 1889 a portion of the 100 feet 
to the south of the hotel has been occupied by build- 
ings, except the passageway which has always been 
there. This passageway I speak of is an open space 
back of our hotel, between it and the warehouses. We 
have paved it—I mean the owners of the property. I 
don’t think it was done by the city authorities. The 
city had nothing to do with it. Yes, I have claimed 
this is a public alley. I made the claim because it 
was part of the public street. I objected when the 
buildings were built. I have always objected against 
it. We have not gone to law about the thing, but 
we have always protested against them. If the build- 
ings were removed we would have what the real estate 
is entitled to, and what the purchaser figured, I presume, 
when he bought, a double frontage. We would have a 
frontage on First Avenue on one side, and on Rail- 
road Avenue on the other. The removal of these build- 
ings might temporarily be a disadvantage to the hotel 
business; but I would rather have the double frontage, 
even at the risk of injuring the hotel. I have never 
taken any steps to have the buildings removed, but 
have addressed the City Council upon the subject many 
times. I have not addressed the council in writing. The 
Railroad Company have known me as a protester. I 
protested to Mr. Cooper, I suppose a half dozen times. 
I protested to Cooper about ten years ago. I said it 
was not fair to block up the streets there. I have pro- 
tested often. I protested to Mr. Bemis for one. That 
was a year later. I can’t remember what I said, but I 
have always held the position that it was a street. I 
don’t remember what I said to Bemis. I have raised 
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the issue twice with the City Council of the City of 
Spokane. First four years ago, when they first started 
to bring up this matter of elevating the tracks. I then 
said to the council I thought it was a public street, and 
that we had our rights in it, but that so long as it 
stood as it was we were not protesting very hard. I 
joined in a protest when a part of the street in an ad- 
joining block was closed. These are the only protests 
iliave eyer made. 

The Hughes building is a substantial three story 
brick building. It was put up about a year ago. I 
said nothing when it was put up. The machinery house 
is a substantial two story brick building. I said noth- 
ing when this was built. These buildings are from 
thirty to forty feet high. They come up to the third 
story of my hotel on Stevens Street, and to the fourth 
story in the middle. All of those buildings have plat- 
forms on the track, about the height of box cars, for 
loading and unloading, precisely the same as the ware- 
houses across the railroad here. 

JOSEPH HUNT. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

I am an abstracter. I have here a list showing the 
ownership of all of the lots and blocks fronting on 
Railroad Street in Railroad Addition; also the dates of 
conveyance from the Northern Pacific Railroad Com- 
pany, with the names of the original grantees. The 
list is taken from the abstract books in our office. 

The list was then offered in evidence, and marked 
PLAINTIFFS’ EXHIBIT 11. 


262 H, A. & L. D. Holtand Co., et al., vs. 


I have examined the terms of the deeds conveying 
the various lots from the railroad company. The deeds 
are all alike, there is very little variance. JI have one 
of them here—the majority of the deeds from the 
Northern Pacific Railroad to the original grantees de- 
scribe the property this way: 

“The lots numbered 1 and 2 in block 12, of the 
Railroad Addition to Spokane Falls, according to the 
recorded plat thereof on file in the Auditor’s office of 
said county.” 

All the deeds were warranty deeds. 

WITNESS EXCUSED. 

M. S. BENTLEY. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is M. S. Bentley; I am fifty-one years of 
age, and have lived in Spokane since 1882. In the 
early days I was a building contractor here. I have 
been acquainted as long as I have lived in the city 
with what is marked on the plat of Railroad Addition 
as “Railroad Street.” In 1882 it was a street the same 
as the others. It was a street of the city, and was 
built on to some extent at that time. At the time of 
the fire in 1889, the north side of the street from How- 
ard to Post was pretty well covered. The south side 
was not so well covered, although it was pretty well 
built on. Then down below Monroe Street there were 
scattered houses pretty well down to where Browne’s 
Addition starts. 

The building concern I was with built the masonry 
work for several places on both sides of the street. On 
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the south side there were some residences between 
Stevens and Washington. They fronted on Railroad 
Street. They were surrounded by fences, had fences 
on the line of Railroad Street. Then further west, on 
the south side, there was a building that was occupied 
by an implement warehouse, owned by Mr. Taylor; 
then west of that was Mr. Stimmel’s residence, and 
then west of that there were quite a few houses. 
There was a little grocery store, I think, owned by a 
man named Stewart. This was near the corner of Post 
and Railroad Streets. Then west of that there were 
quite a few buildings. We put some buildings up there 
—on the south side—for Mr. Hanna—we built the 
brick wall of the Hanna building. 

Going to the north side, after Mr. Brooke sold his 
property on the south side to the gas company, we 
moved the house over to the north side, onto the prop- 
erty where the Hotel Spokane now stands, and built 
a large brick warehouse there facing on Railroad 
Street, and faced the residence on Stevens Street. And 
then going west to Browne’s Addition, why we usual- 
ly put up buildings there. 

We built the brick work of the Hotel Spokane. The 
building was originally designed as a wholesale house, 
and at the time of the fire we had the west wall up 
a story high, and the south wall just a scaffold high. 
The building as then designed fronted on all three 
streets. After the fire the building was changed into 
a hotel. 

Up to 1889 there was never any obstruction to the 
free use of Railroad Street by the public, and I never 
heard of the railroad company making any objection 
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to its use. I never saw any notices informing the 

public that it was not a street. With the exception 

of the depot and tracks it was unobstructed. 
CROSS-EXAMINATION. 

BY MR GRAVES: 

I don’t think I mentioned all the buildings that were 
on the south side of the track at the time of the fire. 
I don’t know the names of all the buildings that were 
there. I should think the south side was about one- 
third built up. There were three buildings adjoining 
Mr. Hanna’s. They were put up for renting purposes. 
They were not owned by the Northern Pacific Railroad 
Company. That is all on the south side. That was 
in 1883 and 1884. There were no streets graded, but 
there was a road street, opened up there, between the 
lot line and the tracks. As to cross streets, Howard 
was practically the crossing. I don’t know whether 
Howard Street was graded at the time of the fire. It 
did not wind around. It was a street, a lane you 
might call it, built up on either side and a street run 
through the center. There were no other crossings 
at that time. People did not drive wherever they 
chose along the track. There was a marked street 
there, south of the track and north of the track and 
north of the lot line. By 1889 there were quite a good 
many cross streets, a crossing on Howard and a cross- 
ing on Monroe. Howard, Post, and I think Monroe 
Streets, were graded south of the track in 1889. It 
was a good road. I don’t know whether they had 
been graded by the city. By 1889 the travel was pretty 
well confined to the streets shown on the plat. There 
was no cutting across lots in 1889. There might have 
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been maybe across one lot that was not fenced up— 
footmen walked across. 

Taking the north side: Between Lincoln and Mill 
was practically built solid. Small houses—maybe 
every other house would be one story and the others 
two story. There were several hotels in there. There 
was the Russ House and the “Railroaders’ Home,” or 
“Railroad House,” and then there were several other 
little lodging houses with stores underneath. Further 
down it was pretty well built up with residences. 1 
think that in 1889 the tracks were as shown on the 
plat. I don’t remember of any others. I wouldn’t be 
sure there were tracks there. I don’t remember how 
many. There were no tracks laid near the lot lines. 

Por NbSSs EXCUSED. 

DR. J. E. GANDY. Recalled for further examina- 
tion, testified as follows: 

DIRECT EXAMINATION. 
Eyevik, TURNER. 

I don’t think the fire of 1889 extended over to the 
south side of the tracks. No buildings on that side 
were burned. 

WITNESS EXCUSED. 

RUFUS MERRIAM. Called and sworn on behalf 
of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

Rufus Merriam; age sixty-one; I have lived in Spo- 
kane since March, 1888. My brother, General Mer- 
riam, owned the block fronting on Railroad Street, be- 
tween Mill and Post—block 14. I took charge of this 
block for my brother when I came here in 1888, and 
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had charge of it from that time to January Ist of 
this year. I have been somewhat familiar with the 
street marked ‘Railroad Street” on the plat of Railroad 
Addition since coming here. At the time I came here 
the north side of the street between Lincoln and How- 
ard was pretty well built on by wooden buildings. On 
the other side there wasn’t so many, but I think there 
were some warehouses on that side. The buildings 
on our block 14 did not face on Railroad Street; they 
faced Howard. The Todd Bottling Works on the op- 
posite side of the street from us had a frontage on 
Railroad Street. During that period the street was 
pretty generally used from Lincoln or Monroe on the 
west to Stevens on the east. There were no objections 
whatever to the use by the public on the part of the 
Northern Pacific Railroad Company or anybody else. 
I never observed any signs or warnings against its 
use. There were no obstructions in the street up to 
the time of the fire. 
CROSS-EXAMINATION. 

bY ME GRAVES: 

There is a large building between block 14 and the 
railroad tracks now. It was built by Armour in 1902. 
It is built of brick and two stories. This is on the 
Mill Street side. On the Howard Street side there is 
a three story brick building used by McGowan Broth- 
ers. This building was put up in 1904. Going to 
the west of block 14 on the north side there is now 
a row of buildings along the track between the track 
and the property line all the way down. These build- 
ings have been there for many years. Some of them 
were built a few years after the fire. They extend out 
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on the south side for the distance of approximately 80 
feet from the lot line. They are at present used as 
warehouses, and have been built up gradually from 
time to time, as the needs of business called for it. 
They have platforms and most of them are built up 
some distance above the ground at the proper height 
for loading and unloading into railroad cars. On the 
south side of the street there is a small row of build- 
ings extending through the same territory east and 
west. These buildings are not on Railroad Street. 
They are built on the property line facing Railroad 
Street. These buildings are all warehouse buildings at 
the present time, but some of them are used likewise 
for stores. Some of them have platforms like the 
buildings on the north side. Some of them have no 
platforms, but the general rule is to have platforms. 
On the south side the warehouses are not built in the 
street. The present condition is that from Adams to 
Stevens Street, Railroad Street is flanked on either 
side by warehouses, making a solid warehouse dis- 
trict there with railroad tracks on either side running 
in front of the platform so that goods may be loaded 
and unloaded from the platform on to the cars. On 
the south side I think a few buildings were built be- 
fore the fire. Since the fire the buildings increased 
rapidly until the street has reached its present condi- 
tion. When I first came here there was a great deal 
of travel longitudinally with the tracks on Railroad 
Street. Since the fire there has not been so much 
travel there. The travel consisting since that time 
practically of persons having business with or hauling 
goods to or from the railroad and these warehouses. 
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Since a year or two after the fire, travel has been prac- 
tically for these warehouses, coming and going to them 
and loading and unloading cars standing on the team 
track. I think the team tracks were used mostly for 
the unloading of wood and hay and stuff of that sort. 
The ordinary stuff was unloaded direct into the ware- 
houses by means of the platforms. I want to qualify 
my answer in regard to the building south of block 14, 
when I said that the buildings in front of that block 
on Railroad Street were extended eighty feet from 
the property line. I meant to have said that there was 
a space of twenty feet between the property line and 
the building that had been let with no buildings on so 
that the south line of the building would be approxi- 
mately one hundred feet from the property line. 
REDIRECT EXAMINATION. 

BY MR. TURNER: 

When I said in answer to Mr. Graves about the 
buildings on Railroad Street being all warehouses, I 
didn’t mean to say that they were all wholesale houses 
—wholesale warehouses—some of them are devoted to 
retail trade. The building back of block 14, facing 
Howard Street, is a retail hardware store. Hughes & 
Company’s store across the street is also a retail store, 
and so is Holley-Mason’s on the south side. Many of 
the buildings on the south side are devoted to whole- 
sale and retail business. 

On the south side of the track, between Howard 
and Mill Streets, there is a space between the main 
track and the switch approximately seventy-five feet 
wide that has been used right along by the public for 
a great many years. I think it is still an open road. 
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RECROSS EXAMINATION: 
By MR. GRAVES: 

The four retail stores I spoke of cornering on Rail- 
road and Howard Streets, all have their stores front 
on Howard. They receive shipped goods on the rail- 
road side and have stores fronting on Howard. I 
don’t think there is a retailer on the inside lots. As 
to the space between the main line and the side tracks 
on the south side, this space has been frequently 
used before the fire and after the fire and it is to this 
day. It is left with the dirt surface. People can leave 
a paved street when they are close to it, and turn off 
down there if they want to. I think they drive through 
there, make quite a convenience of it, between Howard 
and Stevens. I have recently seen people many times 
turn off from Howard Street on there going to Stevens 
Street, just for convenience. 

PT NESs EXCUSED. 

D. M. DRUMHELLER. Called and sworn on be- 
half of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
EPaewik, TURNER: 

My name is D. M. Drumheller. I have lived in Spo- 
kane continuously since August, 1880. I think the 
Northern Pacific was constructed through Spokane in 
1881. As to the condition of Railroad Street from the 
time it was platted down to 1889, practically all the 
travel and traffic from the main part of town went 
down Howard Street to the track and then down Rail- 
road Street to the depot, backwards and forwards. The 
street was built on on and off from 1882 up to the fire. 
1 don’t know how many buildings there was. Each 
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block was quite fully covered. I remember one block, 
Post and Lincoln, on the north side, that was practical- 
ly covered with buildings of different kinds. On the 
south side, I don’t remember any but two. As far as 
I know the general understanding was that Railroad 
Street was a street. It was always considered a 
street. We always designated it as a street and under- 
stood it as being a street. I never owned any prop- 
erty on this street. I don’t remember that there was 
ever any obstruction to the use of the street before 
the fire except that at one time the railroad com- 
pany attempted to block up Mill Street, but it was 
stopped. The railroad company never interposed any 
objection to the use of the street to my knowledge. I 
lived from 1885 to 1889 on the corner of Mill and 
Second Streets, south of the track, and had occasion to 
cross it every day on Mill Street. 


CROSS-EXAMINATION. 
BY MR, GRAVES: 

Up to the fire I think the business center was not 
far from Main and Howard, that is, three blocks north 
of the railroad track. It centered on north and south 
streets, mostly on Howard. In those days there was 
a little travel everywhere and anywhere on the right 
of way; up to the time the town began to build up they 
usually went as they pleased. 

REDIRECT EXAMINATION. 
BY MR. TURNER 

People having buildings on Railroad Street used the 
street to get to and from a building. People living 
south of the track and further west also used the track 
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to get down to the neighborhood of their own build- 
ings. 

PaIaNESS EXCUSED. 

J. B. BLALOCK. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is J. B. Blalock; I am fifty-six years old. I 
have lived in Spokane thirty-four years, except about 
three years I was out of the city—1899, 1900, 1901. In 
a general way I am familiar with the strip of land 
marked “Railroad Street” on the plat of Railroad Ad- 
dition. It was used by the public generally as a high- 
way up till 1889, and was built on from Monroe pretty 
much up to Howard Street, probably five or six blocks, 
I should think. It was mostly residences on the south 
side. They were scattering along. I think perhaps 
there was a warehouse or something where Jones is. 
I can’t locate the Henry Brook lime and brick estab- 
lishment. I know he had one. The general under- 
standing and repute in the city as to Railroad Street 
was that it was a street the same as any other. There 
was lots of travel on it, there was business there. First 
Street wasn’t opened up, and that seemed to call more 
traffic there than probably it would have been other- 
wise had First Street been opened up. I cannot say 
how many streets were more important than Railroad 
Street in 1889. Riverside Avenue and Howard Street 
were of more importance; I don’t think that Main was 
of as much importance as Railroad Street, nor Front. 
I think Railroad Street had more business on the north 
side than there was on either side of Main Street, but 
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taking both sides of Main Street, I suppose it had 
more business than Railroad Street. Up to the time 
of the fire in 1889, I don’t think that Railroad Street 
was obstructed in any way other than by the tracks and 
depot. There was no attempt on the part of the Rail- 
road Company to obstruct or prevent the travel on the 
street during that time. 
CROSS-EXAMINATION. 

BY MR GRAVES: 

By the importance of a street, I mean the amount of 
teams and vehicles and traffic that went over it. There 
were sidewalks on the north side of Railroad Street at 
the time of the fire. The sidewalks were in front of 
the business houses in the block below Post, I guess, 
I mean west of Post. This was built up solid with busi- 
ness houses. There was the LaVurne Hotel and there 
was a hotel in there that a Mr. Seaman used to run, 
but I don’t know where it was located; there were 
saloons and restaurants. To the east of Post I could 
not designate the buildings. There were some build- 
ings there that fronted the railroad tracks. I do not 
know whether they were right up to Railroad Street. 
I know that in a general way there were buildings 
along that tier of lots fronting the railroad track, and 
that people in going to them used Railroad Street. To 
get there between Post and Lincoln they would either 
go up Howard Street and turn down there or they 
would take short cuts and go up the best way they 
could; depend on what part of the street they wanted 
to go to. I get the impression that it was a public 
street and that there was a public belief that it was 
a street from the fact that it seemed to be used much. 
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I don’t remember just when, but I know it was said 
a long time ago it was dedicated as a street, that was 
also reported, yes. These two things put together 
made people think that it was a street. 

PT NESS EXCUSED. 

THOMAS THWAITE. Called and sworn on be- 
half of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

Thomas Thwaite; age fifty-two; live in Spokane. 
Have lived here since 1884. 

I was familiar with the condition of Railroad Street 
from 1884 to 1893. I had occasion to use that street 
in my business during that time. I worked in 1886 for 
Todd, who had a bottling works on that street at How- 
ard. The building faced on Howard, but the back 
end had a door on Railroad Avenue—a side entrance. 
They all used Railroad Street—it was a street then. It 
was built on—had quite a few buildings. In 1889 it 
was all built on between Post and Lincoln, but not so 
much between Howard and Post; but there were some 
houses there; some few buildings, stores. I am speak- 
ing of the north side. There were not many business 
houses on the south side, that I can remember. Taylor 
and Sharkie were there and Henry Brook, but I didn’t 
go up there very much. As to the general character 
of the buildings on the streets: They were one and 
two story buildings, used for lodging houses. I think 
there was a hotel, a lunch counter, and I think a 
couple of saloons—two or three saloons, and a fruit 
stand. I don’t remember that the street was ob- 
structed in any way in 1889. I never heard of any 
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effort made by the railroad company or any of their 
agents to prevent the use of the street by the public 
during any of that period. The street was generally 
used from Stevens to Jefferson Street. There were 
houses on the south side at the corner of Jefferson. 
There were sidewalks in front of the business houses, 
and hitching rails to tie horses to. I remember only 
one hitching rail—that was across from the depot. 
CROSS-EXAMINATION. 

BY MR. GRAVES: 

The buildings were in a uniform line. I cannot say 
whether they came up to the street line or not, except 
it would look as if they came right up to the street. I 
don’t know the limits of the street. I just supposed the 
buildings came up to line. The hitching post opposite 
the depot was in front of a saloon, so that fellows 
could come up there and tie their horses and go either 
to the depot or to the saloon. It was a fairly popular 
place in those days. Some of the travel stopped there. 

WITNESS EXCUSED. 

GEORGE TURNER. Called and sworn on behalf 
of the plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
Eyevik Post : 

George Turner. I am plaintiff in one of these cases. 
I came to Spokane August Ist, 1884. I remained then 
in the city about ten or twelve days and went to Yak- 
ima and lived there until the next spring; then I 
returned to Spokane, and have lived here ever since. 

When I came here in 1884, Railroad Street was built 
on to some extent on both sides. JI remember very 
well the first building that I saw when I got off the 
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train was the Sprague House. It stood facing Rail- 
road Street, and there were more or less of business 
buildings on the north side of the street, and, as I re- 
member it now, I think there were some buildings on 
the south side, although very sparse. The street was 
then being used by the public as a street, that use and 
the condition of buildings on the street continued up 
until 1889, at the time of the fire. At that time the 
north side was pretty well built up. I have a mental 
photograph of the north side of the street in my mind, 
but I could not outside of one or two hotels identify 
probably a single building that stood on the street, but 
I know that it was pretty well built up from about 
Lincoln Street up to the neighborhood of Howard 
Street, with probably a little building east of Howard 
Street. Railroad Street was then used generally by 
the public as a thoroughfare as well for reaching the 
depot, which was down on Post Street as in reach- 
ing these buildings on each side of the street, for the 
purpose of ingress and egress, and also for the passage 
of vehicles east and west off Railroad Street. 

I could not identify the particular point where the 
traffic commenced or ended on the street, but I will 
say, generally, from about Stevens Street on the east to 
Lincoln Street on the west. It was used as a street 
continuously. It is very hard for me to undertake to 
even approximate the distance of the buildings on the 
north side of the street from the second track. There 
was a very wide traveled street between the railroad 
tracks and the frontage of these houses, 1 should say 
certainly more than one hundred feet, but probably 
not much more than 100 feet. Knowing that the rail- 
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road track was a hundred and twenty-five feet from 
the north line of Railroad Street, my recollection would 
be that these buildings were probably 125 feet back 
from the railroad track. They might have been more 
and they might have been less. I don’t remember any- 
thing about sidewalks or hitching posts. My prop- 
erty is lots 1 and 2, block 13, Railroad Addition. I 
bought it in 1900 or 1901. I have built on my lots 
an office building and a theatre, covering the whole 
ground. The office building is six stories high, fire 
proof, and with the theatre, cost me between two hun- 
dred and ninety and two hundred and ninety-five thou- 
sand dollars. 

As to the way in which my property would be af- 
fected by the proposed scheme of track elevation—I 
have seen the plans in Mr. Cooper’s car, and if the 
railroad tracks are elevated 15 or 16 feet, as shown in 
the plans, I believe that the theatre building, which 
is the one nearer to Railroad Street, will be rendered 
practically useless for theatrical purposes. That would 
come from the access of noise and jarring by reason 
of the elevation of the tracks, and the increased use 
of the tracks which it is contemplated to put them to. 
My office building would be much more seriously af- 
fected than it is now, by the increased noise and jarring 
as well as the increased radius dirt and dust, cinders 
and deleterious substances and matter would be thrown 
into and onto it, and it would make it very undesirable 
for office purposes. I consider also that the building 
of a tunnel, such as these plans contemplate, over How- 
ard Street, next to my building, would very seriously 
injure the value of property. 
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Another attempt was made in 1908 by the Railway 
Company to raise the tracks along Railroad Street. I 
think probably Mr. Norman and I were the principal 
protestants at that time, we stirred up most of the op- 
position to it. At that time Ll was present at several 
meetings before the city council at which Mr. Cannon 
representing the railroad company appeared and I 
heard his statements there. I remember his statement 
that the ordinance had been prepared by him. He was 
urging the passage of the ordinance by the council, and 
stated that the original had been presented by him, and 
I think he said, prepared by him; if not by him cer- 
tainly by some of the legal force of the railroad com- 
pany. And he went into many details about it; among 
other things he defended what then appeared in that 
ordinance and now appears in this, the mandatory char- 
acter of the ordinance; said that the railroad com- 
pany would not accept it nor obey it unless it was 
mandatory in character. He said they wanted it in 
that way in order that it would be invulnerable to in- 
junction proceedings in a general way. He said the 
owners of the Columbia Building and the Spokane 
Hotel were threatening them with an injunction. I 
think he presented to the council both the street grade 
ordinance and the franchise of the Spokane, Portland 
& Seattle Railroad, authorizing it to come in and use 
these tracks over the raised grade, and as I understood 
it, he stated at some of the meetings of the council that 
the thing was desirable from their standpoint for that 
reason, and because it gave them a better grade into 
the city than they had now. The Mr. Cannon I refer 
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to is E. J. Cannon, attorney for the Northern Pacific 
Railway Company then and now. 

The foregoing testimony was objected to and ad- 
mitted by the court subject to objection. 

After I had appeared before the city council a num- 
ber of times, I had occasion to go to New York while 
this matter was pending before the council and I got 
a telegram from Mr. Williams who was in my office 
looking after my business here, that Mr. Elliott wanted 
me to stop over in St. Paul when I came home. I did 
so and had a couple of conversations with Mr. Elliott 
about this in which Mr. Elliott undertook to impress 
upon me that this raise of the grade would be an ad- 
vantageous thing for the city, and requested that I 
withdraw my opposition to the ordinance then pend- 
ing before the city council. I told him that I would 
like to accommodate him and the railroad company, but 
that my convictions that this was a monstrosity which 
would forever deface the city was so strong that I 
could not undertake to withdraw my objections. This 
conversation occurred in his office, and he came down 
to the railroad train the next morning when I was 
leaving for Spokane and renewed the conversation with 
me along the same lines, but I persisted in my declina- 
tion to cease my opposition to the ordinance. This was 
in 1908. 

When the present ordinance came up before the 
council I never protested to that body, never appeared 
before them. In fact during the period that I was 
in the city while that ordinance was pending, the 
hearings were secret between the city council and the 
agent of the railroad company. I think after the mem- 
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bers of the city council and the railroad company had 
got the ordinance to suit themselves, they called in 
the public to be heard about it, but I wasn’t here at 
the time. I was here when Mr. Cooper first came 
here for the purpose of endeavoring to secure the 
passage of this second ordinance, and he requested me 
to visit him in his private car, which was then stand- 
ing at the Northern Pacific depot. JI went up there 
and discussed the matter in a general way with him. 
He told me he came here in the interest of grade sep- 
aration; that he had the plans of the separation with 
him, which he exhibited to me to some extent; and 
that he was going to stay here until the matter had 
been threshed out; and he wanted to assure me and 
to assure every other property owner that if any were 
injured they would be adequately compensated for their 
injury. That is about the extent of our conversation at 
that time. Mr. Cooper’s title, I think, was Assistant to 
the President of the Northern Pacific Railway Com- 
pany. I wrote several letters to the newspapers about 
this matter. I don’t remember that I addressed the 
City Council. I may have done so, but I have forgot- 
femeait ii J did. 

CROSS-EXAMINATION. 
BY MR, GRAVES: 

I was attorney for the City of Spokane in the Mill 
Street crossing case, brought in the Circuit Court of 
the United States for this District, and was familiar 
with the law issues in that case, and have been familiar 
with the street dedication on the plat of Railroad Ad- 
dition ever since 1892, and have at all times under- 
stood the proper status of Railroad Street as it appears 
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upon the plat of the Addition. I was one of a com- 
mittee that signed a circular sent out in 1908. My 
recollection is not very distinct, but I think I wrote it. 
I don’t know for sure. 

Mr. Graves then read from the circular as follows: 

“The only possible argument in favor of granting the 
right demanded by the railroads is the danger from 
maintaining the tracks of the Northern Pacific Railway 
in their present conditions. But that condition cannot 
long be maintained. It is onerous and expensive to the 
railroads and if the people of Spokane do not weak- 
ly yield to the present project of dismembering and dis- 
figuring the city and rendering a great part of it un- 
inhabitable, it will not be long before the Northern Pa- 
cific Company will itself devise another way of getting 
through the city and of utillizng its very valuable right 
of way property for some other and more desirable pur- 
pose.” 

My building comes to the south line of the lots, then 
there is a space of about 16 feet occupied as a drive- 
way, and beyond that, to the south of my building, is 
the Hughes & Company building. The present build- 
ing was erected last year, but Hughes & Company did 
business there in an old building prior to that, and 
were doing business in the old building when L bought 
my lots. I cannot say how long the old building was 
there, but it was there before I bought. 

The south line of my building is about 125 feet north 
of the center line of the main track, then south of my 
building at a distance I say of about 16 feet, com- 
mences the Hughes & Company building, and _ this 
building extends probably to within 15 or 16 feet of 
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the main track; the width of the building is probably 
between 80 and 100 feet. I think the present build- 
ing is three stories; it is about two-thirds as high as 
my theatre building and half as high as my office build- 
ing. The building that was there when I bought, and 
on the site of which Hughes & Company rebuilt fast 
year, was a one story, frame building, with an approach 
in front of it, between it and the railroad track; I think 
it was used like the present building, with a front 
on Howard and with a platform on Railroad Street, 
from which they load and unload the cars. 

While it is true that the character of the proposed 
structure is to be concrete walls on the north and 
south sides of an eighty foot strip, with that eighty 
foot strip filled up with dirt and rock, still it is 
an artificial structure, and I don't think any artificial 
structure can be filled as solidly as the earth itself. 
I don’t think it would be possible to make that fill 
with rock and dirt and beat it down so as to make it 
substantially as solid as the ground on which the 
tracks now rest. This artificial structure will cause 
more vibration and more noise, and, of course, the 
noise emanating from an elevation like this would be 
carried to a greater distance than noise emanating from 
the earth. My buildings will be injured by these 
two things, together with the increased use to which 
that elevated structure is to be put. The noise I refer 
to is the passing of trains, the ringing of bells, blowing 
of steam and whistles. I don’t think the fact that 
there will be no traffic travel over this elevated struc- 
ture will obviate altogether the necessity of ringing 
bells and blowing whistles. They are beginning to 
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approach the depot when they get across Howard 
Street, and I apprehend they would have to give their 
warnings to other trains. The elevated structure 
would obviate the necessity of warning travellers of 
the approach of trains. From the time I built my 
building, up to the present time, smoke from the 
engines has to some extent, come into my building; I 
apprehend considerable more will come in if this ele- 
vated structure is built. Some of the smoke is now 
stopped by the Hughes & Company building, it is 
true, and that if this building were not there I would 
probably get more; but if the building were not there, 
and the railroad continued to be operated along the 
center of its tracks, without a switch on the north— 
and there would be no necessity for it, if that were 
open as a street—I would not get nearly so much 
smoke and dirt and noise as I would from an elevated 
train up there. I would get all the smoke from passing 
trains that travelled northward to the property line 
if the Hughes building were not there, but the rail- 
road use, I imagine, would be confined to the main 
track, which would be 125 feet from my building. 
If the Hughes & Company building was not there, 
some smoke would come to my property and some 
would be dissipated before it got to me, and seek 
the ground. Undoubtedly if Hughes & Company were 
not there, and the track was raised 15 feet, by the 
elevation, more smoke would reach me. It is impossible 
to say how much more, but I] think that it would cer- 
tainly be a considerable more. Yes, this thing is an 
apprehension on my part, but it is an apprehension 
based on common sense, and the considerable ex- 
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perience with dirt and dust and cinders there at the 
present time. [I have had to calcimine and redecorate 
my rooms on the third and fourth stories nearly every 
year for my tenants. I take the position that Hughes 
& Company have no business where they are; they are 
in Railroad Street. The grade of Howard Street is 
not affected by the proposed change in front of my prop- 
erty. The change in grade commencing at a point 
just south of my building. 
REDIRECT EXAMINATION. 

Beeik. POST: 

Q. Judge, since the big fire, I wish to ask you 
what you have noticed about Railroad Street being 
used for the purpose of travel generally or any part 
of it? 

A. Well, after the fire the necessities of the people 
of Spokane was so great, material was coming in here 
for the building of the town to such an extent that 
Railroad Street was more or less obstructed by com- 
mon consent arising from the necessities of the case, 
and the railroad company was permitted to put up a 
very long warehouse, extending, I believe, from Post 
in beyond Mill Street, closing Mill, which they had 
kept open for quite a number of years. The right 
of way was more or less littered up with freight 
of various kinds that would be unloaded upon it. 
I don’t think, unless it might be the building stand- 
ing in front of my building that there was any attempt 
to obstruct the street by the railway company for a 
number of years. That building I think was put 
up not very long after the fire, and then from time 
to time thereafter, several years thereafter, an oc- 
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casional structure was put up by renters, with the 
authority of the railroad company, on the north side 
of the railroad, but it has only been of late years— 
the last six to ten years,—that they have undertaken 
to occupy the entire north side of the street to the 
exclusion of the property fronting on the street. There 
never has been any obstruction at all on the south side, 
other than the railroad tracks on the south side of 
the street. That has always been open for travel, so 
far as it can be travelled consistently with use of the 
railroad tracks, and my recollection is that there has 
been only one switch track to the south, certainly 
so in the blocks between Stevens and Mill Streets, 
and possibly further west, leaving the entire width, 
almost, of the street there for public travel; and that 
is the case up to this time. The south side of the 
track, for the purpose of light and air and access, 
has been open continuously all the time, and is open 
at this time. 

At the time the former ordinance was up for 
passage, in 1908, I attended a number of meetings 
before the city council at which Mr. Cannon was 
present, and I took the position, very emphatically, 
that Railroad Street was a public street; had taken the 
position before that, long before that time. I want 
to make one observation concerning that circular 
that Mr. Graves called my attention to, and in ex- 
planation of our not making any mention of its being 
a street in that circular. It had been generally dis- 
cussed, I don’t know but that I suggested it prior 
to that time, that the railroad company could gain 
by allowing that street to remain there, but con- 
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fining its width to one hundred feet and using the 
balance of the property on either side for their own 
purposes and removing their tracks elsewhere, and 
I suggested that if they had any fear of the right 
to do that, that I would go to Washington and endeavor 
to get an act of Congress specially authorizing them; 
and this had been so generally discussed that I 
didn’t think at the time that circular was made of 
saying anything about that feature of it. That plan 
was to move the tracks elsewhere and let Railroad 
Street, narrowed as I have described, remain. The 
railroad company to have the use of the land on 
either side, not for railroad purposes, but for sale. 
I took the position that they could sell that land for 
enough to pay them to get a right of way outside of 
the city’s streets and retail buildings. 
RECROSS EXAMINATION. 

iby MIR. GRAVES: 

The distance between the south line of the ware- 
houses on the north side of the track and the south 
side of the right of way, is, I should say one hundred 
and twenty-five feet. I don’t think this warehouse 
district comes closer than twenty-five feet of the 
center of the main track on the north side. There is 
a sidetrack all along the south side of the right of 
way running along immediately adjoining the build- 
ings on that side. When I say the rest of the street 
on that side has been opened, I mean that it has 
been opened in the sense that it has been left there 
for public travel if anybody wanted to travel it. 
It has never been occupied with anything, and has been 
travelled, and I have travelled it myself. 

Pe NeSs EXCUSED. 
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C. J. CRAIG. Called and sworn on behalf of plain- 
tiffs, testified as follows: 


DIRECT EXAMINATION. 
BY MR. TURNER: 

C. J. Craig; sixty-one years old; contractor and 
builder; have lived in Spokane since 1882. I lived in 
the west part of the city in early days—between Oak 
and Elm. I was familiar during that time and up 
to the fire in 1889, and since the fire, with 
Railroad Street. From 1882 to 1889 the street was 
generally used as a street, that was principally used 
by people coming from Browne’s Addition into the 
city here. I used it nearly altogether. I would come 
up Railroad Street and then take a cross street to go 
down town. I used to see the other residents coming 
the same way frequently. The north side of Rail- 
road Street was pretty well built on. There were 
a few houses on the south side. We didn’t use 
Railroad Street very much after the fire. The whole 
city was burned up and we travelled most any way. 
Up to the time of the fire, Railroad Street was not 
obstructed in any way, except by the tracks and the 
depot. There was no effort to prevent the public from 
using the street. 

There were not so many people living in Browne’s 
Addition ten,—there were a few. They generally 
travelled up the tracks the way I have said. 

WITNESS BXGRsiED: 


FRED HARRINGTON. Called and sworn on be- 
half of plaintiffs, testified as follows: 
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DIRECT EXAMINATION. 
BY MR. TURNER. 

This book is the fire map of the city of Spokane for 
the year 1891. It is the plat book that was in use 
by the insurance companies in identifying risks that 
year. Railroad Avenue is shown on page 7—south 
Railroad Avenue. Page 4 shows the north side. The 
colored spaces represent buildings. Page 13 I think 
also shows part. Page 7 shows the south side be- 
tween Stevens, Howard and Washington. Page 6 also 
shows part of the north side. This map shows porches 
in front of some of the buildings out on the avenue. 

The plat was then admitted in evidence, marked 
me INTIFES’ EXHIBIT 13. 

MR. TURNER: We can probably substitute a plat 
later showing what this plat shows. 

MR. GRAVES: We can put in photographs of 
these pages that relate to the matter. 

FP mNESS EXCUSED. 

H. A. HOLLAND. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

H. A. Holland, thirty-two years old; residence 
Spokane. Am a stockholder in the H. A. & L. D. 
Holland Company, one of the plaintiffs here. Have 
lived in Spokane twenty-nine years. 

The concrete retaining wall, for the dirt fill has 
been built in front of my building. It comes to within 
fourteen or sixteen feet of the building. My building 
is on an inside lot. The building is used by W. P. 
Fuller & Co.; deal in paints, oils and plate glass. 
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When the structure contemplated by the railroad com- 
pany is completed it will come, I should say, a little 
higher than the floor of the second story. This 
structure will prevent us from getting into our build- 
ing any way, except from the alley in the rear. It will 
shut out the light from the lower story. Our building 
is 50 by 130 feet. I should say that a building like 
ours would be worth between twenty-five and thirty 
thousand dollars. I recall the condition of Railroad 
Street between 1881 and 1889. It was used by the 
public generally as a street. I can’t remember as to 
the buildings, but there were some buildings on it. 
There were buildings between Post and Lincoln and 
between Lincoln and Monroe. I remember those two 
blocks better than the others because I went quite 
often to the depot. The street was travelled east as 
far as Sevents Street and west to Monroe. I do 
not remember any obstruction in the street up to 
the time of the fire. I don’t know anything as to 
buildings on the south side before the fire. The street 
is still open on the south side, in front of our property, 
except the railroad track. There is a switch track on the 
south side in front of our building, then there is 
seventy-five or eighty feet between this track and the 
next one, and this space has been used by the public at 
will as a street during all of this time. 
CROSS-EXAMINATION. 

BY MRSGRAY ES: 

My property is lot 4, block 29. A track runs right 
along in front of it. This track used to be planked. 
I don’t know whether it is planked now or not. I 
presume the track has some value for the property. 
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The property is rented to men who use the track for 
loading and unloading their stuff. They get a large 
majority of their stuff that way. I presume they 
get a lot of things in a local way, I don’t know just 
what. W. P. Fuller & Co. have been in the building 
since it was built; I believe the company built it for 
them. They use the railroad to get up to their place 
in front occasionally, a great many times. We used 
to have an office next door to them. They drove up 
with a team of horses to take things off the plat- 
form and off the cars,—off both. They have a small 
platform on the rear at the alley, used for loading and 
unloading. They have a heavy platform running out 
from this building on which they load and unload 
into the cars. 

The witness then identified his building on the 
plaintiffs’ Exhibit 2 as the building marked “W. P. 
Fuller” thereon. 

MOTINESS EXCUSED. 

H. M. STEPHENS. Called and sworn on behalf 
of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
i IR. POST. 

I am an attorney at law, and head of the legal 
department of the city of Spokane. I am familiar 
with the issues in this case only in a general way. I 
have read the bill of complaint; IT am not sure as to 
the answer. I was here and heard Judge Turner’s 
opening statement of the issues. [I remember the 
case of the Northern Pacific Railway Company against 
W. S. Ely, J. J. Browne and others, being the case 
that was tried in this county in 1899 or 1900, and 
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went to the Supreme Court, and is reported in the 
Washington reports, and then went to the Supreme 
Court of the United States. JI don’t remember the 
volume in which the case is reported. I was attorney 
for the railway company in the state courts. 

Q. That was an action so far as J. J. Browne 
was concerned, to quiet title— 

MR. GRAVES: I assume—in fact I know that 
the reports state what the cases are. 

MR. POST: All right, it is conceded the reports 
state what the cases are. 

WITNESS. J. J. Browne was a witness in that 
case. He has since died. I cross-examined Mr. 
Browne when he testified in that case, as attorney 
for the railroad company—I prepared the bill of 
exceptions when the case was taken to the Supreme 
Court. The testimony of Mr. Browne is set out in 
the bill of exceptions in narrative form. It is brief, but 
supposed to cover the substances of his testimony in re- 
lation to the agreement made between himself and 
Mr. Sprague, the general superintendent of the North- 
ern Pacific Railroad Company, in relation to the plat- 
ting of Railroad Street in Railroad Addition, and 
Browne’s platting of Railroad Street in Browne’s 
Addition. 

That part of the bill of exceptions referred to which 
relates to the testimony of J. J. Browne was then 
admitted in evidence, subject to objection, and was 
read by Mr. Post, as follows: 

“These defendants offered and introduced evidence 
tending to show that the original townsite of Spokane 
Falls, now Spokane, was laid out and platted in 
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the year 1880 by this defendant and others. That 
in January, 1881 the Northern Pacific Railroad Com- 
pany aforesaid, by John W. Sprague, General Superin- 
tendent thereof, laid out and platted a part of Section 
19, Township 25 north of Range 43 E W M im- 
mediately abutting on the original townsite on the 
south thereof and in the heart of said town, now 
city, an addition, called Railroad Addition to Spokane 
Falls; and that Browne’s Addition to Spokane Falls, 
laid out and platted in 1883, abutts on Railroad Ad- 
dition aforesaid on the west end thereof, and that 
it was orally agreed between the defendant John J. 
Browne, and said Sprague, as general superintendent 
of the Northern Pacific Railroad Company aforesaid, 
at the time of platting said original townsites, and 
before said platting of said Railroad Addition by 
said railroad company, as to how various streets 
should be laid out in said original townsite, said Rail- 
road Addition and said Browne’s Addition, when plat- 
ted, the center of said Sprague Street being the 
dividing line between the original townsite and said 
Railroad Addition and named after John W. Sprague, 
General Superintendent of the Northern Pacific Rail- 
road Company, and it was especially agreed, after 
said time that the right of way of the Northern Pacific 
Railroad Company to said Section 19 should be dedi- 
cated on the plat of said Railroad Addition as Rail- 
road Street and should be 225.7 feet in width; the 
remainder of the land abutting on said strip of 225.7 
feet of width on either side thereof should be divided 
into lots and blocks and that said John J. Browne, 
when he platted Browne’s Addition should leave a 
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street to be called Railroad Street in width 200 feet, 
an extension of Railroad Street in said Railroad 
Addition on the west, subdividing into lots and blocks 
the remainder of his said land. That the plat of said 
Railroad Addition filed in January, 1881 was prepared 
and executed in accordance with said agreement and 
understanding and subdivided into lots and blocks, all 
of said original railroad right of way except the strip 
of land 225.7 feet in width which is named Railroad 
Street and in the center of which was originally loc- 
ated the tracks of the Northern Pacific Railroad Com- 
pany and the said tracks have remained and been 
used in the same place ever since; that in 1883 when 
said John J. Browne platted said Browne’s Addition 
he left for use of said Northern Pacific Railroad Com- 
pany, in accordance with said agreement, a street 
called Railroad Street two hundred feet in width, an ex- 
tension of Railroad Street in Railroad Addition, as 
provided by said agreement, subdividing the remainder 
of said land into lots and blocks. That said Northern 
Pacific Railroad Company sold in 1881—.” 
CROSS-EXAMINATION. 

bY MR. GRAVES: 

My recollection is that that suit did not involve any- 
thing in Railroad Addition. Browne had platted his 
homestead up to within 100 feet of the center of the 
track on both sides; that is he platted 200 feet of the 
four hundred foot right of way the railroad company 
claimed, and that is what was disposed of by the court. 
The suit was brought by the company to quiet its title 
to the 400 foot right of way. The action was to get 
possession where parties were in possession, and to 
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quiet title where the company was in possession, to the 
400 foot strip. My recollection is that that suit cov- 
ered nothing between Division and Cedar Streets; and 
I apprehend these are the east and west lines of Sec- 
tion 19. Section 19 was left out of the suit—this is 
the section in which Railroad Addition is platted. 
Where Railroad Addition is, my recollection is that 
the company had sold lots on one side, covering part 
of the right of way; they did not bring a suit to get 
back what they sold. 

WITNESS EXCUSED. 

JAY LAWYER. Called and sworn on behalf of 
plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is Jay Lawyer. [I have lived in Spokane 
for twenty years. In a way I am acting as the agent 
for W. H. Kiernan and wife, parties to this action. I 
am Mr. Kiernan’s business partner; he owns this prop- 
erty and it is looked after in the office. Mr. Kiernan 
is not in the city now. [ am fairly familiar with the 
conditions this property will be left in by the erection 
of the proposed structure in Railroad street. I should 
say the structure will be within probably fifteen feet 
of the buildings. The structure will be about fifteen 
or sixteen feet above the ground. I should imagine it 
would come about on a level with the second story 
floor. Asa result of the building of the retaining wall 
I have lost a tenant since the work started. He said 
he went out because of the retaining wall in front 
of him. This photograph is about right—the build- 
ing shown on it is the Kiernan building. 
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The photograph was then admitted in evidence with- 
out objection, marked PLAINTIFFS’ EXHIBIT 14. 
CROSS-EXAMINATION. 

BY MRYGRAVES: 

The ground floor of the Kiernan building is on a 
level with the platform. The platform is on a level 
with the cars; that is about three or four feet above 
the railroad track. 

I have never measured the retaining wall. I couldn't 
say whether it was fifteen or seventeen feet high. I 
have an idea the ceiling of the first floor of the build- 
ing is about sixteen feet—fourteen feet. The photo- 
graph was evidently taken from the ground looking 
toward the building, so that in the picture it looks 
higher than it really is, if it was measured through 
straight across. 

The Beardmore Transfer Company occupied the 
building. They moved into the next room back of the 
track. They gave as a reason for moving that they 
didn’t like that wall there, and had lost a subtenant on 
account of it, and moved out; they lost their subtenant, 
a machinery company, they couldn’t handle their ma- 
chinery and moved out. 

WEN ESS EXCUSED, 

C. A. FLEMING, City Clerk of the Cityaamispe- 
kane, was called and sworn. He identified a paper en- 
titled “An ordinance requiring the Northern Pacific 
Railway Company to elevate its railway tracks and re- 
quiring the construction of subways, and affecting 
streets, avenues and alleys,’ being file No. 17,796 in 
his office. He also identified another paper as a part 
of the files in his office, being entitled “An ordinance 
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granting the Portland and Seattle Railway Company 
a franchise for a single or double track railway, and 
designating crossings, subways, etc.,” being office file 
No. 17,795. 

These papers were admitted in evidence, subject to 
objection, and marked PLAINTIFFS’ EXHIBITS 15 
and 16, respectively. 

CROSS-EXAMINATION. 
BY MR. GRAVES: 

As to the two rolls, Plaintiffs’ Exhibits 15 and 16, 
there appears to be two typewritten ordinances in each 
roll. One of them is the ordinance as introduced. The 
ordinance was then referred to the committee of the 
whole. The other copy in each case is as amended in 
the committee of the whole. These amendments were 
not reported back to the council, however, and the 
ordinances were reported back to the council from 
the committee of the whole only for the purpose of 
having them placed on file. Nothing further was ever 
done with them. The amendments were informally 
agreed on during the sessions of the committee of the 
whole, but never formally adopted or reported out; 
they are on file merely because they were attached to 
the original ordinaces. 

Whereupon, it was agreed, that the parties might 
read such portions as they desired from the records 
of the proceedings before the City Council, when the 
ordinances, Plaintiffs’ Exhibits 15 and 16 were under 
consideration; the records of such proceedings being 
identified and marked PLAINTIFFS’ EXHIBITS 17, 
18 and 19, and admitted subject to objection. 

C. A. FLEMING. Recalled, testified as follows: 
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DIRECT EXAMINATION. 
BY MR. TURNER: 

WITNESS. These papers you hand me are a part 
of the files in my office, a part of the files of the City 
Council of Spokane. 

MR. TURNER: We desire to read this notice and 
have it go into the record, with respect to the accom- 
panying papers. 

“To the Honorable Mayor and Commissioners of 
the City of Spokane, Washington, and to H. M. Stephens, 
Esquire, Corporation Counsel: Gentlemen: You will 
please take notice that an action has been brought and 
is now pending in the District Court of the United 
States in and for the Eastern District of Washing- 
ton, in which H. J. Shinn and Phoebe Shinn are plain- 
tiffs and the Northern Pacific Company is defendant, 
being No. 1582 in equity, for the purpose of restrain- 
ing this defendant from elevating its tracks or chang- 
ing the grade thereof in the City of Spokane, Washing- 
ton, in accordance with and under the terms of that 
certain Ordinance of said City, known as No. C594. 

This notice is given you under and pursuant to the 
terms of Section 20 of said Ordinance and you, said 
H. M. STEPHENS, Esquire, as CORPORATION 
COUNSEL, are hereby invited to participate in the 
defense of said action and are hereby furnished copies 
of the pleadings herein.” Signed by Mr. Cannon as 
attorney for the Northern Pacific, Division Counsel 
for the Northern Pacific Railway Company, to which 
is attached the pleadings in this case. I don’t desire 
them to go in. There are similar notices in each one 
of these four cases. 
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THE COURT: I presume counsel will admit sim- 
ilar notices were given in the other cases without en- 
cumbering the record. 

Mik, CANNON: Yes. 

MR. TURNER: To which the corporation coun- 
sel responded: “Herewith transmit what have been 
furnished me as copies of the bills in equity and notices 
in accordance with Section 20 of the Northern Pacific 
Grade Separation Ordinance, in the four cases above 
referred to, together with copy of answer in the Turner 
case. 

Mr. Drain has gone over the complaints and informs 
me that they are practically all alike. Judge Rich- 
ardson has examined one of these bills and the answer 
in the Turner case. So far as I can see, the city is 
interested in but one question and that is the allega- 
tion that the ordinance is void because it does not make 
provision for the ascertainment and payment of dam- 
ages before work is done. 

We have written Mr. Cannon, Division Counsel of 
the Northern Pacific, requesting that he keep us ad- 
vised on that question, and that we will be glad to ren- 
der him any assistance in connection with that ques- 
tion. 

The allegation is made that “Railroad Street” on the 
plat of Railroad Addition is a dedicated street. This 
is denied in the answer in the Turner suit. We are 
informed that all the other answers are the same as 
the answer in the Turner suit. 

The plat of Railroad Addition purports to reserve 
“Railroad Street” for the use of the tracks of the rail- 
road. It does not seem desirable for the city to take 
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the position that “Railroad Street” is a public street. 
That position would be inconsistent with the ordinance 
providing for the separation of the grades. Unless 
instructed to the contrary we shall not appear in either 
of the four suits mentioned, on behalf of the city. Very 
truly yours. (Signed) H. M. Stephens. This is dated 
February 26th, 1913. 

We desire the notice of Mr. Cannon in each of these 
cases and this response of Mr. Stephens to go in evi- 
dence. 

MR. GRAVES: We do not object. We have been 
doing everything we know how to get them in; we 
can’t get them in here unless the court orders it. 

MR. TURNER. Mr. Post suggests it is desirable 
also to put in the letter of the City Council referring 
this matter to Mr. Stephens: (Reading) “Spokane, 
Wash., February 27th, 1913. Mr. H. M. Stepiiens; 
Corporation Counsel. Dear Sir: At the Administra- 
tive Session of the City Council held this morning it 
was ordered relative to the cases Geo. Turner and 
Bertha Turner vs. N. P. Railway Co., W. H. Kier- 
nan and Christine B. Kiernan vs. N. P. Railway Co., 
H. A. & L. D. Holland Co. vs. N. P. Railway Co. and 
H. J. Shinn and Phoebe Shinn vs. N. P. Railway Co., 
and the allegation in regard to ‘Railroad Street’—that 
you be instructed to advise the city council from time 
to time of any case in which you deem it necessary 
or desirable that the City be represented. Yours truly, 
C. A. Fleming, City leds 

MR. TURNER: Q. Are these also files of the 
City of Spokane? 

A. Yes, sir. 
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MR. TURNER: I offer this and read it and let it 
go in evidence that way: (Reading- “Spokane, Wash., 
March 26, 1913. Mr. H. M. Stephens, Corporation 
Counsel. Dear Sir. At the Administrative Session 
of the City Council held this morning, the attached 
communication from the Northern Pacific Railway, 
by Edward J. Cannon, Division Counsel, and Graves, 
Kizer & Graves, of counsel, relative to the matter of 
grade separation, and the matter of intervention by 
the City in the suits brought by Judge Turner against 
the Railway Company to stop the project, asking that 
the city bring suit in the Federal Court requiring the 
Railway Company to proceed, or as a third alternative, 
that the commission pass a resolution holding that the 
action brought by Judge Turner is within the provision 
of Section 20 of the ordinance requiring grade separa- 
tion, to act as an extension of time within which to 
comply with the order of the Council requiring separa- 
tion of grades, was referred to you. Yours truly, 
ee. Fleming, City Clerk.” 

“March 25, 1913. To the Honorable City Commis- 
sioners, Spokane, Wash. Gentlemen: Following your 
suggestion made in our meeting with you this morning, 
relative to grade separation, you ask that we write you 
of our views in order that you may take up the matter 
in a regular way. 

“Judge Turner in his several suits against the Rail- 
way Company demands the following relief: 

“First. That the Railway Company be enjoined 
from constructing, building or maintaining the elevated 
structure contemplated or any structure of a similar 
kind or character. 
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“Second. That if the defendant shall have con- 
structed and built such structure in Railroad Street, 
the court, as part of its final decree, issue a mandatory 
injunction requiring and compelling the defendant to 
remove said structure. 

“Third. If the court shall consider that the defend- 
ant is entitled to build and erect said structure, that 
the court issue a perpetual injunction restraining it 
from doing so until all damages and compensations are 
ascertained and paid. 

“It is our opinion that the Railway Company ought 
not to take all the chances of expending large sums 
of money in separating the tracks from the streets, 
which money will be a complete loss if Judge Turner 
succeeds, and other moneys which must then neces- 
sarily be expended in tearing down the structures and 
restoring the Railway Company’s right of way to its 
present condition. It appears to us therefore that we 
should not go on and expend these large sums of 
money, and that it would be advisable to secure your 
consent either to delay the work or that you bring suit 
in the Federal Court requiring us to proceed. It may 
well be held that the situation in which the company 
finds itself with suits brought against it attacking its 
right to do the work, and attacking the power and 
motives of the commissioners in passing the ordinance, 
would excuse the Railway Company from proceeding 
under the ordinance until the final determination of the 
suits. 

“It would seem that the city should act one way 
or the other—either consent to delay, or bring suit to 
enforce action by the Railway Company; or there 
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is a third alternative, the language of Section 20 of 
the ordinance recites, ‘that unless prevented by—legal 
proceedings—injunction order—or other process of a 
court of competent jurisdiction,’ the work shall pro- 
ceed. Your commission might well pass a resolution 
holding that the action brought by Judge Turner is 
within the above provision, and this would place the 
Railway Company in the position where the delay, 
growing out of the litigation, would not constitue a 
violation of its agreement with the city and neither 
the city nor the Railway Company could take advan- 
tage of this delay. 

“Will you please give the matter your consideration 
and advise us as the result of your deliberations? 

“Very respectfully, 
“EDWARD J. CANNON, 
“Division Counsel. 
“GRAVES, KIZER & GRAVES, 
“Of Counsel.” 

The first paper I read is addressed to Mr. Stephens. 
I now will read his reply to the City Council, as fol- 
lows: ‘“March.28th, 1913. Subject: Clerk’s file No. 
26130—N. P. Grade Separation. City Council, City. 
Gentlemen: Re above subject, in reply to letter of 
your clerk of the 26th instant, and letter of Mr. E. J. 
Cannon and Messrs. Graves, Kizer & Graves, beg to 
say that do not see any necessity of action by the Coun- 
cil at this time. The City is performing its part of 
the contract as and when provided in the ordinance 
(C594). Section 20 of the ordinance is as follows: 
‘Said railway company shall begin the work by it to 
be performed under the terms of this ordinance on or 
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before October Ist, 1912, and thereafter diligently, 
continuously and in good faith prosecute said work 
until the separation of grades required by this ordi- 
nance is completed, said separation to be completed 
on or before October Ist, 1915, unless prevented by 
weather conditions, strike or strikes, or legal proceed- 
ings, injunction order, or other process of a court of 
competent jurisdiction, and said railway company 
shall give notice in writing, to the corporation coun- 
sel of said city, of the institution of legal proceedings 
or the pendency of any strike or strikes; and said city 
shall thereupon have the right to intervene in any suit 
or proceeding and move for a dissolution of injunc- 
tion or restraining order, or for any other proper or- 
der, remedy or relief.’ The railway company has not 
been prevented by legal proceedings, injunction or 
otherwise from proceeding. The letter of Messrs. Can- 
non, Graves, Kizer & Graves does not set forth any 
good reason why the city should take any action at 
this time. Letter of Messrs. Cannon and Graves, Kizer 
& Graves herewith returned. Very truly yours, H. M. 
Stephens.” 

Witness then identified as part of the files of the 
City Council of Spokane, the following paper, read into 
the record by Mr. Turner, subject to objection: 

“January 15th, 1912. To the Honorable The City 
Commission of Spokane, Washington. In compliance 
with the demand of the City that the Northern Pacific 
Railway Company separate its grades from the street 
grades within the business district of the City, said 
Company has prepared a plan and herewith submits 
an ordinance setting forth the details of said plan so 
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far as it affects the street crossings, also the terms 
upon which said Company is prepared to comply with 
the demand referred to. The Company now awaits 
your further pleasure in this matter. Northern Pacific 
Railway Company, by Thomas Cooper, Assistant to 
the President.” 

The ordinance referred to in the foregoing letter of 
Mr. Cooper was then admitted in evidence, subject to 
objection, and marked PLAINTIFFS’ EXHIBIT 20. 

The Court then admitted in evidence, subject to ob- 
jection, copy of an ordinance applied for by the North- 
ern Pacific Railway Company, permitting it to make 
a connection with the Spokane, Portland & Seattle 
Railway Company—the same being marked PLAIN- 
ees EXHIBIT 21. 

PatNESS EXCUSED. 

THOMAS A. GERAGHTY. Called and sworn on 
behalf of plaintiffs, testified as follows: 

DIRECT EXAMINATION. 
BY MR. TURNER: 

My name is Thomas A. Geraghty, I live in Spokane, 
and am employed as a reporter on the Spokesman-Re- 
view, a daily newspaper of this city. I have been with 
the paper about two years. In November, 1911, when 
Mr. Cooper came here, I was assigned to keep track 
of the progress made between him and the City Coun- 
cil in the consideration of the grade ordinances. I was 
not present at the first meeting between the City Coun- 
cil and Mr. Cooper, but I know they walked over the 
line. They examined the plans, as they afterwards 
told me at the city hall; examined the plan submitted 
by the railroad company, went over different details 
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of the proposed grade separation. Later, some time 
in January, the City Council set some public hearings 
for the property owners, at which Mr. Cooper was 
present. At these hearings the property owners ex- 
pressed their views as to the proposed improvement, 
and usually Mr. Cooper arose towards the close of the 
meeting and expressed his opinion as to the complaint 
made by the property owners. There were a few of 
those meetings, probably four or five in all, which I 
reported for the paper. 

MR. TURNER. Before you get to those public 
hearings, do you know of the secret hearings between 
Mr. Cooper and counsel for the railway company and 
the City Council? 

A. Well, there were probably two or three that 
were called “conferences” in the Mayor’s office, at 
which the reporters were permitted, but no property 
owners or other representatives of the public. I 
think Mr. Cannon was present at one or two of these, 
and some of the preliminary details of grade separa- 
tion were discussed, and when a certain stage of the 
understanding between Mr. Cooper and the City Coun- 
cil had been reached, the public hearings were held at 
which the property owners expressed their views. My 
recollection is that the details of the grade separation, 
as agreed upon between Mr. Cooper and the City Coun- 
cil and submitted at these public hearings, underwent 
very few changes. After the public hearings were held, 
the City Council held another conference and went 
over the details, step by step, and they made their state- 
ment to Mr. Cooper of what they wanted and Mr. 
Cooper replied thereto with a statement as to what 


Northern Pacific Railway Company. 305 


changes he would consent to accept; but the general 
draft of the ordinance differed not a great deal from 
what they had previously discussed before the public 
hearings began. The ordinance was adopted  sub- 
tantially as agreed on in these private conferences. 

At one session they barred the reporters, and the 
Commissioners had occasion to leave the room for a 
morning session of the Council, and on their return, of 
course, the reporters entered. The question was then 
finally put up to them, as to whether the reporters 
should be permitted to remain or be thrown out, and 
they finally consented for the reporters to stay. 

The witness then identified a copy of the Spokesman- 
Review, containing a report of a hearing held before 
the City Council January 26th, 1912, as having been 
made by him, and being correct. Mr. Turner then read 
from this paper as follows, subject to objection: 

“Mr. Cooper said that he hoped his words of the 
day before were not taken to mean that the plans were 
fixed and unalterable. 

“These plans were formulated after discussion with 
the members of the city council and changes were made 
at your suggestions,’ he said. “Other suggested 
changes are held for further consideration in the hope 
that an amicable agreement can be reached. 

Road Insists on Few Things. 

“However, there are a few things that we shall in- 
sist upon which, in our judgment, are irrevocably fixed. 
We shall insist upon a mandatory ordinance placing 
upon us by order of this council the burden of under- 
taking this work. We shall never consent to the in- 
sertion to such ordinance a provision such as that con- 
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tained in the Milwaukee franchise, as the two propo- 
sitions are not alike, and we are not seeking a fran- 
chise. You can force grade separation along certain 
lines, but in the case of a new franchise you can make 
your own terms. The Northern Pacific will not accept 
a franchise with the Milwaukee provision. The other 
point that we shall insist upon is the three rows of 
posts. Other suggested changes we will consider and 
try to work out in the best way possible. 

Bernard Street Unreasonable. 

“Before I left St. Paul we took up the question of 
opening Bernard Street and talked it over at length 
with Mr. Elliott and the engineers. We found that we 
could not consent to it. Again it was presented in 
modified form after I arrived in Spokane, but after 
going into the matter in detail I found that it was 
impracticable. I think it is an unreasonable request 
and am inclined to believe that if it is inserted in the 
franchise the company will not accept it and tell you 
to go into the courts and get what you can.” 

The whole of the paper was admitted in evidence 
andemarked PLAINTIFFS EXEUBI 22 

CROSS-EXAMINATION. 
BY MR. GRAVES: 

I knew Mr. Cooper was coming here the first time, 
because when the grade separation matter first came 
up in September, 1911, Mr. Elliott, the president of 
the company, came here and had a conference with 
the City Commissioners in the office of the city attor- 
ney. This was a secret meeting, behind closed doors, 
I am informed by a newspaper reporter who was pres- 
ent—Mr. Ford. At that time the paper announced that 
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Mr. Elliott would send Mr. Thomas Cooper here in 
October, and Mr. Cooper arrived about the middle of 
November. After Mr. Cooper came, I followed up 
the grade separation matter, and attended the secret 
meetings, and reported them the next morning—that 
is such of the meetings as I was permitted to enter. 
All the meetings I attended I reported. There were 
probably two or three meetings that we were not per- 
mitted to enter. These meetings were usually held in 
the Mayor’s office, and the doors locked, and the re- 
porters held out in the ante-room. Secret meetings 
are where the Gommissioners retire with some one 
they have business to transact with and close the door, 
and when they got through, the Mayor, or engineer or 
someone would take the reporter to one side and tell 
him what happened. 

I believe the City Commissioners had two or three 
such meetings with Mr. Cooper, and probably Mr. 
Cannon might have been there. When Mr. Cooper 
came around the City Hall he was watched pretty close- 
ly. You know a reporter keeps at his heels and trails 
him around. The conference consisted of Mr. Cooper 
and the city officials withdrawing into a room and 
closing the door and the reporters stood outside. They 
knew the names and identity of every person who went 
inside. As to the source of my information as to 
what took place at the secret meetings which I did not 
attend, it came to me from outside parties like the 
engineer, the corporation counsel probably, or one of 
the commissioners. In that way I got such information 
as I could about what transpired inside. We published 
this, quoting them. The negotiations spread out over 
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a long time. Probably two weeks in November and 
two or three weeks in January and February. The 
negotiations were held probably every day with the 
Commissioners—sometimes there would be two or 
three a week. I presume that at these meetings all the 
phases of the claims of the Northern Pacific and the 
claims of the city were threshed out. I presume they 
had their differences. They were finally adjusted ap- 
parently to the satisfaction of the Northern Pacific and 
the city council. As to the Review being satisfied, it 
took no stand on the question of grade separation. My 
instructions were to get the news. 


WhNESs EXCUSED: 


MR. TURNER: The plaintiffs rest. 

Whereupon the following testimony was offered on 
behalf of the defendant. 

The court then admitted in evidence, without ob- 
jection, DEFENDANT’S EXHIBITS 23, 24 and 25. 

The Court then admitted, over plaintiff’s objection, 
DEFENDANT’S EXHIBIT 26. 

C. SIMONSON. Called and sworn on behalf of 

defendant, testified as follows: 


DIRECT EXAMINATION. 
BY MR. CANNON: 

My name is C. Simonson. I am fifty-six years of 
age. Am at present bridge supervisor on the Pasco 
Division of the Northern Pacific Railroad. I first went 
through Spokane in 1880. The railroad was complete 
at that time. I started work at Granite, Idaho, going 
westward in connection with the surveys on the then 
operated line, running section lines in connection with 
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the then present track. I came back to Spokane to 
live in 1891. I was then resident engineer of the 
Northern Pacific Railroad. My jurisdiction went from 
Hope, Idaho, to Pasco, Washington. I remained in 
that work to 1900. Since that time I have been bridge 
supervisor. In 1891 I came here as resident engineer 
here, with headquarters at Sprague. In my capacity as 
resident engineer | made up profiles and plats of the rail- 
way tracks at that time. I have my notes on the old work 
I did. I had occasion to locate where the center of the 
main track was originally. The main track was taken up 
about a half block west of Stevens Street, but from 
just a half block westward down towards Hangman 
Creek it is just the same as it was when located. The 
change near Stevens Street was made only lately. Ac- 
cording to my notes the main track is where it was 
originally; I am speaking from that. When I took 
charge of the office the notes of my predecessor were 
left with me. I have them today. Also the govern- 
ment notes. I have the field notes. 

I made the original, of which this a blue print, (re- 
ferring to defendant’s Exhibit 27). This blue print is 
correct. It shows the track as it existed in August, 
1891, from Division to Maple Street, entirely through 
Railroad Addition. It also shows warehouses and build- 
ings and depot. It represents the situation as it was in 
August, 1891. The main line track is located as it was in 
1881, as shown on the plat of the addition. 

The plat was then admitted in evidence, and marked 
DEFENDANT’S EXHIBIT 27, subject to objection. 

Witness then identified Defendant’s Exhibit 28, 
which was thereupon admitted in evidence. 
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I made this plat in 1895. It is a correct representa- 
tion of the situation as it was at that time, showing the 
side tracks, main track and buildings from Washing- 
ton Street westerly to Maple Street. The Knapp-Bur- 
rell building, shown on this map, was there in 1891. It 
was a brick warehouse 102 feet long and 70 feet wide, 
with a platform in front of it and a siding to the plat- 
form. The building is there today, with a slight modi- 
fication of the platform. The next building shown on 
the map was the Washington Feed Company on 
Stevens Street—the old Northern Pacific elevator. It 
was leased to the Washington Feed Company in 1891 
—it was again leased in 1895, a renewal. This build- 
ing was removed when the Fairbanks-Morse building 
was put up. 

Going west to the freight depot. I can’t say when 
that was put there; it was there when I came, when I 
went through here in 1890. 

Going on further; the Northwest Storage Company 
was there in 1891. It was leased in 1892. 

There is another brick building that was there on 
Howard Street in 1891, The W. D. Plant Company. 
The warehouses shown on this map across Mill Street 
were taken off the map, because they were removed in 
the latter part of 1891. 

Going on west there was the Bye stoneyard, it is 
marked. It is called a woodyard, but it was a stone- 
yard. That covered the track from Adams to Mon- 
roe. It was 90 feet wide and enclosed by a board fence. 
That was leased in 1891. It was so occupied about 
two years. It was still used in 1895. The ground 
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was split up to the Asphalt Paving Company when 
they commenced paving here. 

Going further west Bye had block 21 leased to the 
center. Then came the Aschenfelder mill and lumber 
yard; but that was not there in 1891. 

Taking the south side of the map in 1891, the map 
shows a side track extending all the way from Cedar 
Street east to Washington Street, right along the edge 
of the lots on the south of the right of way. That is 
a warehouse track, to accommodate all the warehouses. 
August 1, 1891, is the first record of that track I have 
got. The track was there prior to 1891. The track 
was there in 1890 when I first came. These sidings 
were used all of this time to spot cars opposite the 
different warehouses. When someone ordered a car 
it would be spotted to his warehouse and unloaded 
there. Beginning at Monroe and going west to Wal- 
nut, there was a team track where wood and hay cars 
were spotted for customers who had no warehouses 
on the warehouse track. The map shows a strip forty 
feet wide between the team track and the warehouse 
track on the south side. This was practically the con- 
dition from Wall (Mill) Street down west to Wal- 
nut Street. The map of 1885 shows no change on the 
south side. i 

The witness then identified by crossing with a pen- 
cil, the main track on both maps (Defendant’s Exhibits 
27 and 28). 

Witness was then shown Defendant’s Exhibit 29, 
and identified the main line on it by marking the same 
with a cross. 
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CROSS-EXAMINATION. 
BY Mee Post: 

The only thing that happened between 1891 and 
1895 as an encroachment on the 225 foot strip is the 
McLean two story brick building just west of Post 
Street, and the stone yard of Bye west of Monroe. The 
Aschenfelder and Sexton mills are west of Railroad 
Addition—in Browne’s Addition. The warehouses 
shown on the south side were all on private property 
and not on the 225 foot strip. 

WINES Sex eUsSED: 

A. A. NEWBERRY. Called and sworn on behalf 
of defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

I am sixty years old. I came to Spokane in Feb- 
ruary, 1880. I did not stay here at that time. I came 
back in 1883. At that time I was land agent for the 
Northern Pacific Railroad. Yes, I had to do with the 
sale of lots in Railroad Addition. It is very difficult 
to tell in detail as to the settlement south of the track 
in 1883. I am a little cloudy about where the build- 
ings were. My recollection is that what buildings were 
south of the track began fronting on Second Avenue, 
or Second Street as it is called here. There were a 
few residences, very few, I think—one near Monroe— 
that fronted the other way. The railroad company had 
a building on that side that had been used as a hos- 
pital during construction; that was practically on block 
28, across Monroe Street. It was occupied as an office 
in 1884 and 5. I can’t say positively whether it was 
on the right of way or on this block. Henry Stimmel 
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lived in some rooms in that same building. I can’t 
say in detail whether there were any buildings on a 
line with this one east and west, or very nearly in 
front or in the rear of that hospital. There were some 
buildings on those blocks, but where they were, I can’t 
tell. There were very few prior to 1886 and 87. I 
can’t say as to whether they were railroad buildings, 
section houses, etc. 

Going to the north side of the track, prior to 1889, 
the Sprague House stood at Post, between Post and 
Lincoln, probably in block 16. There were two or 
three little buildings between the Sprague House and 
Lincoln Street. My recollection is that Dr. Gandy 
owned them. There was a small restaurant, and I 
think a saloon there. Thirty years ago is a good while 
to remember back in detail. In the years 1883, 84 
and 85, Howard, Riverside, Main and Front were the 
principal business streets. In 1883 Howard and Front 
was the principal corner of the city. As to travel along 
the railroad right of way during the year 1883 and 
along there to 1889, anybody went pretty near any- 
where they wanted to; they traveled along the right 
of way and whenever the cars happened to stop 
to discharge freight or anything of that kind they 
would drive up to them. It was not a graded street 
or anything of that kind, but we never followed any 
street when we came from downtown going home. We 
always went across lots. I think that the Sprague 
House had a sidewalk in front of it, and that the build- 
ing upon block 18 had a sidewalk in front also. That 
was prior to the fire, in 1884-85. As to travel on Rail- 
road Street between 1883 and 1889, I don’t recall that 
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it was any more of a street than a great many 
of the blocks were. It was open here a great deal of 
it, and when they had to go to the cars or freight 
house or anything of that kind, wagons traveled along 
there. The land department always was talking about 
this property, always talked as though it would be- 
come warehouse property; we never considered it any- 
thing else in those days, from our point of view. I 
don’t know that we gave the question of use as a street 
much consideration. 
Last answer left to stand, subject to objection. 


CROSS-EXAMINATION. 
BY MR POST. 

I remember the map of Spokane Falls, Plaintiffs’ Ex- 
hibit 10. It was presented to me, has my name on it. 
It was presented to me by a Mr. Marsh, then living 
in Spokane. He was in the real estate business, with 
a desk in my office. This is the first map of Spokane. 
It was in general use by real estate men; all used them 
in the city. It was the only map. I can’t tell when 
the next map was made. Besides this map, I had in 
my office a map of Railroad Addition. Had to have 
the plats. When I sold lots to people in Railroad Ad- 
dition, I had hanging on the wall a plat of the addi- 
tion, and the city map referred to. The addition was 
practically sold out when I took the office. Mr. Aber- 
nethy was the first agent. He sold the most of it, and 
then Mr. H. L. Cutler took charge, and he had about 
closed it up. I sold very little of it. 

Referring to Exhibit 11, I think none of the sales 
there mentioned, with the possible exception of Parker 
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and Van Houten, went through my office. Mr. Van 
Houten was associated with me, and possibly he dealt 
directly with Schulze. There were no graded streets 
in Spokane in 1884. By 1886, Riverside Avenue had 
been graded some, I think. I think Riverside was 
the first graded street, and possibly Howard. I can’t 
recall any hotel on the north side of Railroad Street but 
the Sprague House. Might have been more. I think 
there was one west of that, but I am not positive. I 
can’t answer as to the number of saloons. I can’t re- 
call what merchandise stores there were on the street. 
I wouldn’t say there were not any. There were some 
agricultural implement people, something of that kind, 
before the fire, I. recall. 

On the south side of the track there were some resi- 
dences, and one store adjoining where I lived. I can’t 
say as to residences on the north side. You see there 
was so much of these things wide open and the streets 
were not graded, and it would be pretty hard to say 
just where a house was. The only place where there 
was a graded street at all was Riverside Avenue. 

It was a good while ago. I am pretty hazy as to 
the buildings that were on either side of the track. I 
was a very busy man in those days, running back and 
forth across the continent, chasing the railroad, and I 
was paying more attention to other things. They 
didn’t impress themselves on me, that is all. 

PatNiESS EXCUSED. 


FRANCIS H. COOK. Called and sworn on behalf 
of the defendant, testified as follows: 
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DIRECT EXAMINATION 
BY MR CANNON, 

My name is Francis H. Cook; fifty-two years of 
age; came to Spokane in 1878. I have lived here since 
1879. I was familiar with Railroad Street, I don’t 
know that I ever heard it called by that name. We 
sometimes called it Railroad Avenue. I think it was 
to designate the vacant spot between First Avenue and 
Second Avenue; that is my idea. 

I suggested to General Merriam that he buy a piece 
of property in Railroad Addition, and took him to the 
agent of the property. I had a conversation with the 
General as to the boundaries of the property he 
bought. He bought the small block between Mill and 
Post Streets. I told him it would have a street on 
three sides and the railroad right of way on the other. 
(Answer admitted subject to objection). I don’t re- 
call the year, but the railroad plat had just recently 
been laid out, and but few lots were sold, very 
few. At that time the railroad right of way was in 
the same condition that almost all of the property 
south of what we call Sprague Street was in. There 
was hardly anything in the way of improvements. This 
was right soon after the plat was laid out. From 
that time to the fire we traveled most anywhere. There 
wasn’t any obstruction anywhere over the country. If 
there was a building or a line of buildings we went 
around them. There was nothing on this side to in- 
dicate streets much, except Howard up to the time 
of the fire, and after, I lived always on the hill south 
of the tracks. In a business way the center of the 
town in 1883 and 4 was at Howard and Main. Dur- 
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ing these years, in proceeding to the depot we went up 
Howard and then down on the south side of the depot. 
If we went afoot or horseback we cut across. The 
depot was was west of Howard. We went where there 
was no resistance, and went that way up to the time 
of the fire. There were a few buildings on the south 
side before the fire, but not very much. At that time 
I had no busienss with the rest of the town. I was 
really a farmer. I remember the Sprague House. I 
don’t recollect much about the street, but I remember 
the Sprague House. I think it burned before the big 
fire; it seems to me it burned alone. 

CROSS-EXAMINATION. 
iy MR. POST: 

During most of the time before the fire, I lived on 
my claim, about a mile and a half south of the track. 
During that period I did not buy or sell any lots in 
Railroad Addition; except one on Second Avenue and 
Post. 

I remember the Taylor and Sharkie building. My 
recollection is that it faced Howard; it may have faced 
the railroad also. There may have been buildings on 
the north side of the track between Stevens and How- 
ard, but I don’t call to mind any. There may have 
been some between Howard and Mill, and between 
Mill and Post, and Post and Lincoln. I think there 
were buildings between Lincoln and Monroe. I guess 
those that were built, if they did not face the side 
streets, had to face the track if they were going to 
do any business. 

My recollection is not distinct about every building 
and the size of the building and where it stood and 
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how many in a block. I know people could drive 
parallel with the track, and did drive there for several 
blocks, within a space of 100 feet of the railroad track— 
something like that. 

With the exception of one warehouse on the south 
side of the track, prior to the fire, there was nothing 
to hinder people from driving along the south side of 
the track from Washington Street west for several 
blocks, and they did drive there. I did not travel that 
way myself very often after I was told not to. A man 
named Pond, who was roadmaster, stopped me once 
sometime in 1883 or 84. I was down at the ware- 
house I have just referred to, on the south side near 
Post and Mill. I was going down there to haul some 
machinery. I went in there because it was handy. The 
machinery was pretty heavy to lift, and I didn’t want 
to take it through the warehouse. Mr. Pond saw me 
before I got away with it. He made me drive around 
the warehouse and take it through—take it out of the 
back end of the warehouse, instead of the front. The 
passenger depot was pretty well west near Post or 
Lincoln. The freight depot was further east on the 
south side. 

WITNESS EXCUSED. 

SAMUEL GLASGOW. Called and sworn on be- 
half of the defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

My name is Samuel Glasgow; fifty-four years old. 
Came here in 1882. Am engaged in the milling busi- 
ness, and have been so engaged since 1885. Since that 
time I have been familiar with what is known as Rail- 
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road Street here, right of way of the Northern Pacific 
Railroad. Referring to plaintiffs’ Exhibit 9, the freight 
depot must have been constructed before I came here. 
The picture shows the foundation of it, evidently. Re- 
ferring to plaintiffs’ Exhibit 1, the map of Railroad 
Addition, the station shown upon it near Lincoln street 
was here when I came. As to the condition of the right 
of way from the time I came here in 85: there were 
no streets; you could drive anywhere except where the 
rails were laid. There were really no streets; didn’t 
know where the streets were. This was true for sev- 
eral years up to 85 or 6 when Post Street was opened 
through. Howard Street was opened through also 
before that. Between 1882 and 5 the railroad right 
of way had some warehouses on it on both sides. As 
to driving we used to unload our wheat, the cars would 
be standing on the side track and we would drive in 
and unload on what we called the team track. These 
team tracks were situated between 1883 and 1885, be- 
tween Howard and Monroe. I don’t remember how 
many tracks. The right of way was not used by the 
public in general unless they had business on the rail- 
road track; that was what we used it for. If I were 
proceeding from the depot there in 1883 or 4 down 
to Main and Howard, on foot, or horseback, I would 
cut across these different blocks where Davenport’s 
hotel is being built, and upon the street, angling 
through it between blocks. With a team I would take 
the same course. This course of travel ceased as from 
year to year there would be new buildings stuck up 
somewhere that would finally throw them around into 
the street. I remember a saloon immediately cross 
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from the old Northern Pacific depot about a hundred 
feet or more from it. I don’t remember a hitching 
post. I remember a couple of little buildings beside it; 
hot cake joints, one of them set the town on fire. There 
were two of these all together in that block. I remem- 
ber the Sprague Hotel. I used to go there occasional- 
ly. I think it was just west of Post. I can’t remem- 
ber when it burned down, but it hadn’t been built long. 
South of the right of way in those days, it seems to 
me at first the Northern Pacific had some freight sheds 
and later they were on the north side just east of the 
passenger depot. J remember the Northern Pacific hos- 
pital there on the south side. Taylor had a place on 
Howard, it faced Howard. It was where Holley- 
Mason’s building now stands, if 1 remember correctly. 


CROSS-BxAMINA TION: 
BY eR POs: 

Before the fire there were some buildings on the 
track on Railroad Street between Howard and Mill, 
fronting on Howard. There were some buildings on 
the north side between Post and Mill Streets, facing 
the track. I don’t remember what they were. I have 
no idea of the character of business that was done in 
them. There were buildings between Post and Lincoln 
Streets on the north side. I don’t know that they faced 
the track; they might. It seems to me there were some 
buildings between Lincoln and Monroe, but they didn’t 
face the track as I remember it. I don’t know what the 
buildings were or what they were used for. I can’t 
tell you of any building on the north side of the track 
there in that first tier of blocks before the fire. The 
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only buildings I can tell you about on the south side 
is that hospital and the house I lived in. Perhaps 
if you could name them I might remember some 
lodging houses on one side or the other before the 
fire. There were two buildings in there, I can’t rem- 
ember what they were. I don’t remember any lodging 
houses nor saloons, nor retail stores of any kind. 
There were no wholesale houses there in those days. 
I guess there were some excuses of cinder sidewalks 
on both sides of Railroad Street on Post; I guess 
that was the custom of the section men. I have no 
distinct recollection of any cinder sidewalk. On the 
north side of the track between Howard and Stevens 
Streets there was an elevator there I spoke of. There 
was a driveway they used to go there to unload wheat 
from the elevator. There was an alley through there. 
They used to drive in one way and out the other, 
from Howard to Stevens. Anybody could drive along 
there from Howard to Lincoln. From Lincoln I 
don’t know as there was much occasion to come 
through; nothing to reach there. They could drive 
through if they wished from Post Street to Lincoln. 
I don’t think they drove from Lincoln to Monroe, 
although I don’t know. There was a hide and fur 
depot in there; Behrend built that very early; I 
think in 82 or 3. I think the Taylor and Sharkie 
place fronted on Howard Street, but can’t swear to 
that. Looking at this picture I think it faces north. 
The picture referred to was then offered in evidence 
as Defendant’s Exhibit 30. 

The fur depot referred to, was on the north side 
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of the track near Monroe Street. It might have been 
one or two hundred feet from the track, I can’t say. 

WITNESS EXCUSED. 

T. W. TOLMAN. Called and sworn on behalf of 
the Defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

Witness identifying Defendant’s Exhibit 31: I 
made this picture this morning. My camera stood on 
the platform across the street in front of the ware- 
house, that is the platform that is next to the car 
line looking north,—the platform in front of lot 3 
block 28. My camera was right on the platform 
and only a few feet from the north end of the plat- 
form, and about four feet from the east end of 
the platform in front of this building, the warehouse 
that fronts on Railroad Avenue and Howard Street. 
My camera was directly towards the northeast. 

The witness then indicated by a cross the south- 
east corner of the Turner building. 

Witness then identified Defendant’s Exhibit 32, show- 
ing that section of the Northern Pacific tracks from the 
passenger depot west. 

Witness then identified Defendant’s Exhibit 33, as 
having been taken by him upon the previous day, 
Witness: This picture was taken from the top of a 
box car on the east side of Stevens Street on Rail- 
road Avenue. The south side of Railroad Avenue. It 
takes in the Cracker Company, Fairbanks-Morse, and a 
corner of the hotel. 

Defendant’s Exhibit 35 was taken from the same 
side of Stevens Street, looking southwest towards 
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the United Iron Works building across the right of 
way. In the distance is the Holley-Mason-Marks 
building. 

Defendant’s Exhibit 36 was taken from the east 
side of Howard Street looking southwesterly directly 
down the line of warehouses that are now on the north 
side of the railroad. 

Defendant's Exhibit 37 was taken from the street 
which runs north and south, Post Street, towards the 
Spokane Dry Goods Company, looking down the right 
of way. 

Defendant’s Exhibit 38, that was taken on a point 
northwest of Post Street looking in a southwesterly 
direction towards F. S. Harmon & Company, whole- 
sale. 

Defendant’s Exhibit 39 was taken from a point 
further down in the right of way, at Cedar Street, I 
believe, looking toward the Inland Brewing Com- 
pany’s plant along the right of way. 

Mr. Post objected to the introduction of Exhibit 
39 as showing the right of way beyond Railroad 
Addition. Exhibit admitted subject to objection. 

WITNESS: Defendant’s Exhibit 40 was taken on 
the east side of Wall Street (Mill Street’, nearly in 
the center of the right of way, looking northwest 
towards the Polson Implement Company. 

Defendant’s Exhibit 41 was taken from the east 
side of Jefferson Street looking west. 

I took these photographs myself and finished them 
myself and know them to be absolutely true. 

.MNESS EXCUSED. 
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C. G. CARPENTER. Called and sworn on behalf 

of the Defendant, testified as follows: 
DIRECT EXAMINATION. 

BY MR. CANNON 

I came here in ’87. I am a painter and did some 
work before the fire on a hotel opposite the Northern 
Pacific depot, close to the land that was owned by 
Dr. Gandy. At that time facing the depot there was 
a restaurant and saloon and I think they had some 
rooms upstairs, and some lodging houses in there, 
four or five buildings. That was in the block facing 
the depot. I don’t think there were any sidewalks. 
At that time there were not as many tracks on the 
right of way as there are at present. They could 
drive most anywhere. I don’t remember whether 
they did or not. I guess they could the same as you 
could go anywhere in town, pretty near. 

WITNESS EXCUSED 

J. D. KOREN. Called and sworn on behalf of the 
Defendant, testified as follows: 

DIRECT EXAMINATION. 

BY MR. CANNON 

J. D. Koren; am Division Engineer of the Northern 
Pacific, in charge of the Spokane District. Have been 
here for six years; have charge of the maps, plats and 
profile of Spokane. The plat, Defendant’s Exhibit 42, 
was made in my office, and under my direction; it is a 
blue print of what we call the station plat, the plat 
that we operate trains by. This plat is correct up to 
a couple of months ago. Since then we have done a 
little changing up there at Stevens Street. Otherwise 
it is correct. Referring to the buildings on the north 
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side of the street between Washington and Adams 
Streets, these buildings are correctly delineated on 
the map. The second track from the north is the 
main track, and is the original line of the company. 
I have checked that out and know it to be a fact. 
Referring to Defendant’s Exhibit 32 McClintock- 
Trunkey Company’s building shown on that picture is 
indicated on the map. This is a brick building about 
200 feet long and 70 feet wide, that is 200 feet east 
and west and 70 north and south. The Fairbanks- 
Morse building shown in Defendant’s Exhibit 34 is 
a three story brick building, seventy-five feet east and 
west and seventy-two north and south. The Durkin 
building is approximately ninety-two feet east and 
west and seventy-two and one-half deep. The next 
building is Hughes & Company plumbing establishment. 
This building is four stories high, of brick, is a hundred 
and thirty-seven and three tenths feet east and west 
and seventy-four and three tenths north and south. 
This building, like the rest, has a platform in front. 
The next building is McGowan Brothers. That is 90 
feet east and west and 80 feet on Howard Street. 
This building is shown on Defendant’s Exhibit 37, 
on the west side of the picture and is four stories 
high, built of brick. The next occupant is Armor & 
Company; their building is of brick, two stories high, 
83 feet wide along the track and 71.9 feet on Wall 
(Mill) Street. Has covered platform 27 feet wide, 
all within the 225 foot strip. The next building 
to the west is the Powell-Sanders Company, shown 
in Defendant’s Exhibit 40. It fronts on Wall (Mill) 
Street. This building is 109 feet in length on the rail- 
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road and 75 feet deep, practically, three stories high. 
The next building is marked D. J. O’Callahan & Com- 
pany. This is in the same block—all these buildings 
are north of the trtck. This building is 54 feet 
on the railroad and 74 feet deep. There is an alley 
behind all four of these buildings. The Ryan and 
Newton building comes next. It is on Post and is 
117.8 feet deep along the track and 64 feet wide on 
Post. West of that the Crane building is built of 
brick and is 105 feet along the railroad and 75 feet 
deep. Next the Polson Implement Company. This 
building is 151 feet long, 73 feet deep, is built of brick 
and approximately six stories high. Below that on the 
west side of Lincoln Street is the Rasher-Kingman 
building, 100 feet along the track and 75 feet deep. 
Then the Moline-Bain Company. Their building is 
three stories, of brick, 200 feet along the track, 81 
feet deep in the middle of the block and 65 feet with 
a platform on Monroe Street. Across Monroe Street 
is the Washington Machinery Company. That is a 
brick building, 124 feet wide on Railroad Street and 
74 feet deep with a platform. Next is the Washington 
Rubber Company with a building 50 feet wide on 
the railroad and 80 feet deep. The next building is 
a three story brick 126 feet on the railroad and 79.7 
feet deep in the middle of the block and 73.71 on the 
street with a platform. Then there is a vacant space, 
and west of that some small holdings. Then going to 
the south side and coming east there is the Inland 
Brewing Company and then the Harmon Company’s 
building. This building is of brick. All the build- 
ings on the south side are warehouses all the way 
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up. The Spokane Dry Goods Company’s building, at 
Lincoln and Railroad, is six stories high and covers 
150 feet along the railroad and 141 feet deep. From 
there on to Washington Street on the south side 1s 
pretty well covered with warehouse buildings. There 
are no private residences or anything of that sort. 
I know of nothing used for anything except whole- 
sale purposes. 

Defendant’s Exhibit 42 was then admitted in evid- 
ence. 

CROSS-EXAMINATION. 
tee MR. POST: 

I did not make this map; it was made by a drafts- 
man in the office. The tracing was made about a 
year ago; it has been corrected since. The map has 
been done by draftsmen in our office; that is all I 
know about it. I don’t think I am mistaken in saying 
that all the buildings on the south side are ware- 
houses and nothing else; I have never gone through 
them. Personally I know nothing about them, I have not 
gone through them. I have walked in front of them. The 
Holley-Mason building is used for a retail and wholesale 
hardware store; that is one of the buildings put on 
there. The buildings on the south side are not on the 
225 foot strip, except the main track I can’t exactly 
say when the tracks shown on the map were put there. 
Very few of them were put there within the six years 
that I have been division engineer. I know of but 
one, that little one in front of H. J. Shinn & Company. 
From memory and without referring to this or other 
maps, I could not tell you what tracks there are at 
any place along the track. 

haUNhss EXCUSED. 
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B. W. WALKER. Called and sworn on behalf of 

the Defendant, testified as follows: 
DIRECT EXAMINATION. 

BY MR. CANNON: 

B. W. Walker. I am train master for the Northern 
Pacific. Have held that position for four years. Be- 
fore that I was chief clerk and stenographer to the 
superintendent. I have been in Spokane since 1894 
with the exception of about a year and a half. At 
this time I have charge of the trains running in and 
out of Spokane. 

Q. Now give us the number of trains or train 
movements per day, either switch or main line trains 
passing over Division and Sprague. 

MR. POST: I think I will object to that as wholly 
immaterial. 

MR. CANNON: I want to show the necessity, and 
danger to human life. 

THE COURT: ‘Wat 1s theveast end: 

MR. CANNON: Yes, but it is impossible to raise 
one block without raising the others. 

The court admitted the testimony subject to ob- 
jection. 

WITNESS: We have regular movements every day 
amounting to 132 at Division and Sprague. In ad- 
dition to which we have the switch movements which 
fluctuate from day to day depending on the amount of 
business to handle, which will run anywhere from 
150 to 250 additional; all together between 260 and 
300 a day at the present time. Conditions at the 
present time are normal, but will increase during 
the summer and fall. There is not quite as much at 
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Browne Street as at Division and Sprague, but very 
nearly; Browne is the first street west of Division 
and Sprague. At Howard Street at the present time 
we have regular movements that has run about 126; 
in addition to which we have extra movements, switch 
movements, that will run it up to about 20 to 50 
more. By switch movements or extra movements, I 
mean the switch engine handling city cars or moving 
cars from one point of the yards to the other, or 
engines moving from one part of the yard to the 
other. Going down to Lincoln, Mill and Post, the 
regular movements at that point will amount to about 
44 per day; switch movements will run anywhere 
from 20 to 50 additional. Stevens is just about the 
same as Howard. The worst is Division Street, 
next comes Browne and then Stevens and Howard are 
in order; from there on we have fewer switch move- 
ments and our trains in making up do not extend 
to these points. Of these trains there are two pass- 
engers each way a day that are S. P. & 5.; the balance 
is Northern Pacific, that is to say, all of these trains 
are Northern Pacific except about six a day which are 
Spokane, Portland & Seattle. The two congested 
periods at Sprague and Division, are from six to nine 
thirty in the morning, and from five to between ten 
and eleven thirty at night. At Division Street we 
aim to open up the crossings from three to five minutes, 
and leave it open long enough to let the congested 
traffic pass. Sometimes it is by in thirty seconds, 
sometimes it takes a couple of minutes. Then several 
street car lines of the Washington Water Power 
Company cross the tracks at this point. Then going 


330 H. A. & L. D. Hollomd Co., et al., vs. 


west to Washington Street, as shown in Defendant’s 
Exhibit 28, Traction cars go under the railroad here 
in a subway. There are no tracks on Stevens Street. 
The Washington Water Power Company’s tracks 
cross Howard Street, that is the Cannon Hill line, 
Liberty Park line and Second Avenue line. Mill, Post, 
Lincoln, Monroe, Madison and Jefferson Streets have 
no street cars. At Maple the Washington Water 
Power Comipany’s cars cross, and the Traction Com- 
pany’s lines at Cedar. Stevens, Howard, Mill, Post, 
Lincoln, Monroe, Madison, Jefferson, Adams, Cedar, 
Walnut, Maple, Second and so on down to Fifth Ave- 
nue all cross the railroad tracks at grade. East 
of Washington Street, Browne Street crosses at grade. 
Then Division and Sprague cross on an intersection. 
Referring to Defendant’s Exhibit 42, the blue print 
of the company’s yards, the open spaces shown from 
Washington Street on down to Cedar Street, be- 
tween the tracks, have been used occasionally for team- 
ing work. The space between Stevens and Washington 
has been occasionally for that purpose, but not very 
much. The space between Howard and Wall is used 
for teaming purposes and a short spur in there was 
for unloading heavy machinery where we had a 
crane erected. The same from Wall as for down as 
Lincoln Street; this is used occasionally for team 
track work, but that is on the industrial track on the 
north side, and the yard track on the south side. Not 
so much in this particular territory as it is further 
west. The piece between Lincoln and Madison is 
not used much for teaming. It is a place that was 
left vacant in making leases between the industry 
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tracks and the yard tracks. From Madison Street 
west to Cedar Street the space between the tracks 
there is used very largely for team track work; what 
we call our team track yard. The space between 
Madison and Lincoln is left vacant because of the 
leads built across from the team track to the industrial 
track, and teams can’t pass along it or use it, that is, 
they can use if for unloading, but they can’t always 
pass along because of cars standing on the tracks. 
I am familiar with the use to which the public has 
put the right of way since 1894. The only use that 
we ever knew that was made of it was in connection 
with the loading and unloading of cars when they 
had business with us, not for their own use outside of 
the company’s business. 


CROSS-EXAMINATION. 
EvMoMwR. POST: 

My office hours are from eight in the morning to 
six at night. I am generally pretty well confined to 
my office during those hours. Without being out in 
the yards I would not know a great deal of the public 
use that was being made of the right of way by 
people travelling up and down, from 1894 to 1900. 

PM NESS BxXCUSED. 


J D.KKOREN: Recalled. 

I have prepared, according to measure, a_ typical 
section of two or three blocks, showing the situation 
of the retaining walls as they will be built. relative 
to the center lines and the line 100 feet on either side 
of the center of the track. I prepared this myself. 
The structure is located where the ordinance requires 


OZ H. A, & L. Deiong C o., chal. os: 


it to be, and it is typical of the entire structure 
through the city. 

The document was then admitted in evidence, marked 
DEFENDANT'S EXHIBIT 43. 

WITNESS EXCUSED: 

MORTON McCARTNEY. Called and sworn gen 
behalf of the Defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

Morton McCartney; thirty-five years of age, civil 
engineer by occupation, and city engineer of the city 
of Spokane, and have been such three years. Referring 
to Defendant’s Exhibit 42, at Sprague and Division 
Streets, where the railroad crosses the present ele- 
vation is 1928.4 feet. 

Referring to Defendant's Exhibit 44, ordinance No. 
C-2221, re-establishing the grade of Sprague and Div- 
ision, the elevation of the intersection is 1921.7 That 
means a depression of 6.7 feet in the street below its 
present elevation. At Browne Street there is no grade 
elevation. There is no ordinance providing for grade 
elevation between Sprague Avenue and the south side 
of the Northern Pacific right of way. At present 
the grade is approximately 1926. At Stevens Street the 
present elevation is 1919.3. The proposed elevation at 
that street is 1918, a depression of the street 1.3 feet. 
There was an ordinance passed changing the grade 
of each street, except Browne; that is pending. The 
Stevens Street ordinance was passed February 17, 
1913. Going west to Second Avenue, the present 
elevation is 1915.1. The proposed elevation in the 
ordinance is 1911.1, or a depression of 4 feet. Maple 
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Street is the same. The date of that ordinance is 
Feoouary 17, 1913. At Howard Street, the present 
elevation is 1918.2. The proposed elevation of the 
street is 1914.7, or a depression of 3.5 feet. That 
depression is on the northrail of the present rail- 
road. At Wall Street the present elevation is 1917.5. 
The proposed elevation is 1916.8, or a depression of 
‘7 ot a foot. At Post Street, the present elevation is 
1916.2, and there is no change in the plans. At 
Lincoln Street, the present elevation is 1914.2 with 
no change. At Monroe Street the present elevation is 
1912.4; the franchise provides an optional change 
there. This ordinance has not been passed as the 
city has not decided what it is going to do, so there 
may be no change in the grade there. The same is 
true at Madison, the present elevation of which is 
1911.1; also at Jefferson where the present elevation is 
1910.8; and at Adams present elevation 1810.8. Cedar 
Street is unchanged, the present elevation being 1911- 
ao. 

THE COURT: The only substantial change made 
is at Howard and at Stevens. 

WITNESS: At Howard Street the grade does not 
go beyond a point 152 feet south of the south line of 
First Avenue—I don’t know whether it is the north or 
the south line of the alley between the Hughes build- 
ing and the Theatre building. There is a rapid rise 
from the alley to the railroad track. The rise breaks 
at the north rail. The majority of these ordinances 
changing the grade were passed February 17, 1913. 
One or two were passed since that date—passed since 
the commencement of this suit. 
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As city engineer, I have occasion in a general way 
to observe the congestion of traffic at different points 
on the track. I have made nothing that we would 
call a scientiffic investigation of the matter. We 
made no record of the number of trains or teams or 
anything of that kind, except such as we might have 
made casually in passing over the intersection, as 
I do at Sprague and Division a number of times. I 
found the crossings blocked there for a good many 
minutes with a great many passengers, pedestrains 
and vehicles congested, both on Division Street and 
Sprague Avenue. I remember once in the summer, 
May or June, when passing by there in an auto, I 
think we counted about fifty pedestrains lined up on 
Sprague Avenue and Division Street west and north 
of the intersection, with about twenty-one or twenty- 
two vehicles, but as I say, we have never made any 
permanent record of anything of that kind. At Browne 
Street I never have noticed any great congestion. At 
Howard Street J have noticed a great deal of congestion 
at times. Sprague and Howard, Fourth and Fifth 
are about the only crossings used a great deal. The 
two principal points being at Sprague and Division 
and at Howard Street. 

CROSS-EXAMINATION. 
BY MIR EOS: 

These ordinances were prepared in my office. Copies 
were sent to the Northern Pacific at their request, but 
there was no collaborating in their preparation—there 
might have been, I suppose, afterwards. I mean by 
the city commissioners, after I sent them to the council. 
I sent copies to the Northern Pacific depot at their 
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request so they could see exactly what they were. 
These ordinances were prepared in order to carry out 
the terms of the grade separation ordinances in ques- 
tion here. 

WITNESS EXCUSED. 

M. F. CLEMENS. Called and sworn on behalf of 
the Defendant, testified as follows: 

DIRECT EXAMINATION. 

BY MR. CANNON: 

My name is M. F. Clemens; I am a civil engineer; 
I had charge of the track elevation work for the 
Northern Pacific through the city here at the time it 
was stopped after this suit was brought; I have 
been engaged in railroad engineering for fourteen 
years. After the tracks of the Rock Island Railroad 
were elevated in Chicago, I had something to do with 
the study of bridges; the killing of sound on bridges, 
and also travel over this elevated track, for probably 
three years. These tracks were about ten miles in 
extent. Part of the way there were six tracks and 
part of the distance four tracks. The structure was 
approximately fifteen feet high. It was built of 
masonry, filled in between, mostly with sand. The 
structures across the streets consisted of high masonry 
abutments, steel bridges, open floor bridges. In the 
early construction there was nothing at all to deaden 
the sound. This was not changed while I was there, 
but they made several investigations with the idea of 
changing. Eliminating the cross streets, as far as the 
noise from the actual running of the trains on the 
rails is concerned, the noise is the same; I would 
say that the noise was about the same on the elevated 
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structure as it would be on the ground. There was 
no difference that I could detect as far as noise is 
concerned. I lived possibly two blocks from the tracks, 
and could hear a train crossing a bridge; after it got 
onto the fill it could not be heard at all that far away. 
This elevation obviates the necessity of using whistles 
on crossings. On the Spokane grade separation under 
the ordinance we are permitted to build either steel or 
concrete bridges, putting any structure or either 
structure. The floor of these bridges would be bal- 
lasted, will be filled in with concrete the thickness of 
probably between one and two feet solid, and then 
ballast placed on top of that so that it will act as a 
deadening. In some bridges in Chicago they had 
ballast floors which took up a great deal of this noise. 
With respect to the noise over a structure like this, 
take Howard Street for instance; there is now eight 
street car crossings. There is noise made by them, 
by the train and street cars going over these cross- 
ings, fully one-half of the noise at that point is due to 
the street car crossing. That will be entirely eliminated 
in the structure above. There is an opening in the 
rails of every crossing for the flanges of the wheels. 
Then the planking, after it is there for a while, becomes 
loose, and it makes a noise along the track, and also 
rattles from passing vehicles. Speaking in a com- 
parative way, I would say that fully fifty percent of 
this noise would be eliminated by the elevated struc- 
ture. As to soot and gas and all that sort of thing 
I don’t see that it would make any difference one way 
or the other. There will be just as much smoke and 
dirt and gas one way as the other. I might only give 
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an opinion as to whether they are carried to a greater 
distance on an elevated structure. I think the most 
of the smoke from an engine going along, goes straight 
up anyway. 

This (referring to drawing) is a section of the 
roadbed on each block between the streets, showing 
the tracks and the wall and giving the distance from 
the south line of the property. This shows the retain- 
ing walls six track system. This line is the south 
property line (indicating). 

The document was then admitted in evidence, and 
marked DEFENDANT’S EXHIBIT 45. 

This is a typical section across the street. That 
would be standing on a line with the street and looking 
in either direction. This is a proposed scheme of the 
steel bridge. This shaded portion shows concrete 
filling in between the girders with a ballasted floor. 
There are the ties and rails upon it and underneath the 
ballast and then concrete underneath that. The shaded 
portion is the concrete in the troughs of the steel 
floor. The defendant’s exhibit 46 was then admitted in 
evidence. 

This other blue print, (referring to defendant’s ex- 
hibit 47, admitted in evidence,) shows a reinforced 
concrete bridge. The upper drawing represents the 
view as it would appear standing in the center of 
the street and looking towards the end, shows the rail at 
the top along towards the side of the tracks. The 
only ornamentation is a rail. This plan shows three 
posts in the street. This is a proposed plan of steel 
or concrete bridge. The second section is a section 
through on the center line of the track, showing the 
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way the slabs are made for the support of the track; 
the section at the lower right hand corner, that is 
looking towards one of the abutments, cutting the 
bridge on the center line of the track. It shows a 
ballasted floor on top of the concrete, and it shows 
the ties that will be arranged on that ballast. The view 
shown at the left hand lower corner is a view of the center 
line of posts, or either line of posts I would say. 
Looking toward the center line of the posts, that shows 
the section across the concrete curd, the elevation of 
the posts and the ballast and the ties resting on the 
ballast. 

These plans have been the result of a number of 
years of track elevation progress, as we call it, and 
I know of no better or more complete construction 
than these two. We have agreed that our bridges shall 
be one or the other of these plans, depending upon 
the height of the structure, and all that. I have 
not received definite instructions, but in all probability 
the concrete structure will be used at such streets 
as it can be used. A concrete crossing requires more 
clearance. What we call a square crossing can be made 
of concrete, but the skew crossing would necessarily 
have to be of steel. Sprague and Division and Maple 
and Second would have to be of steel. 

WIINESS EXCUSED. 

Charles R. Lonergan, the General Agent for the 
Northern Pacific Railway, at Spokane, was called and 
sworn, and identified the copy of the lease to the 
Polson Implement Company, as being typical of all 
of the leases issued by the Railway Company to 
private occupants for portions of the land embraced 
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within the 225 foot strip on the north side of the 
track. This document was admitted in evidence and 
marked DEFENDANT’S EXHIBIT 48. 

MR. TURNER: I think the rules of the Supreme 
Court say something about taking an exception in 
order to have the matter that is objected to considered 
by them. I suppose it will be understood that we 
take the necessary exceptions on both sides in every 
case. 

THE COURT: I have been acting on that as- 
sumption throughout the trial, that the record is made 
up properly. 

MR. GRAVES: Yes, we will not bother about 
the formal exceptions now. 

PINESS EXCUSED. 

ARON BURR JACKSON. Called and sworn on 
behalf of the Defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR CANNON: 

My full name is Aron Burr Jackson. I am the General 
Agent for the Spokane Portland & Seattle and the 
Chicago, Burlington & Quincy Railroads in Spokane. 
I have lived in Spokane since 1889. I came here as 
a representative of the Northern Pacific Company after 
the fire. I remained with the company, [ think, about 
three years. When I first came here we had no 
office except the street. My first permanent office 
was in the Ziegler Building. After I came here in 
1889 the railroad company used what is called Rail- 
road Street here in the handling of their business, 
and the handling of trains and the loading and un- 
loading of freight. The first warehouse that was built 
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on the Northern Pacific were built on the south side 
of the track. There was a string of blocks west of 
Lincoln Street that was in the hands of the Land De- 
partment at the time I came here abutting on the 
Northern Pacific right of way. At my request they 
were taken out of the Land Department and put into 
the Operating Department and were then leased as 
warehouses. That was on the south side. We filled 
these up as fast we could. 

MR. POST: Those on the south side, as I under- 
stand it, are all in lots and blocks; they are not in 
the 225 foot strip? 

MR. GRAVES: That is correct, but we propose to 
show that when that was all occupied we had to have 
others ready. 

WITNESS: That was built up in 1890 and 1891. 
The first building leased on the north side was to W. 
D. Plant & Company on the corner of Howard Street 
on the north side of the track and was a one story 
brick warehouse. That was on the right of way, if 
I remember correctly. The lease, as I remember 
it, called for a strip in the rear of it to be left there 
as an alley for the use of the owners of the warehouse 
and the inisde lots. This first lease, to the best of 
my knowledge, was in 1891. For the next three or 
four years the lots were leased just as fast as they 
were required and the proper people made application; 
that is, people desirable for the railroad company in 
the way of tenants. From that time on to now it has 
continued. They built it up as fast as there was 
tenants for it and I understand it is all practically 
leased. An alley was maintained as a rule between the 


Northern Pacific Railway Company. 341 


southerly line of blocks 12, 13, 14, 15, 16, 17, 18, 19, 

20 and 21 on the north side. It was provided for in 

the leases that I handled myself personally. During 

my work with the Northern Pacific I never heard of 

any claim of the city that they owned the property. 
CROSS-EXAMINATION. 

BY MR. POST: 

Buildings that I referred to as having been built 
within two years after the fire on the south side on 
the Northern Pacific tracks, were outside the 225 
foot strip. They were built on the lots that I ex- 
plained and taken out of the Land Department and put 
in charge of the Operating Department. They were 
not part of the right of way but were platted lots 
that the railroad had not previously sold. 

WimtNESS EXCUSED. 

EDWARD C. MILLER. Called and sworn on be- 
half of the Defendant, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

Edward C. Miller; first came to Spokane in 1881. 
Just passed through here then; came back here in 
1884; been here ever since. I became foreman of the 
Northern Pacific freight depot in 1884. I have been 
with the railroad ever since, and am check clerk in 
the freight depot now. When I went in charge of the 
freight depot in 1884 we had three tracks. The 
passenger depot was on the north side of the track 
between Post and Lincoln; the freight depot was on 
the south side of the track between Post and Mill. 
The freight depot was built when I came here. Re- 
ferring to Plaintiffs’ Exhibit 9, easterly from the 
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passenger depot, right near that passenger train, they 
had begun the erection of a freight depot, that is the 
freight house that I was in for nine years. For four 
years after I begun there I was there from day to day, 
and had to do with loading and unloading freight 
from cars and from the depot, and the loading and 
unloading of freight from teams to the track. 
Railroad Street in those days was used on both 
sides as a thoroughfare, people driving back and 
forth, going either west or east to the freight depot 
or passenger depot. The cars were left on the track 
to load and unload. As to the condition relative 
to driving down town, they could come up Post 
Street and cut across there near the Pacific Hotel, 
cut right across there at that time as it was all vacant, 
if 1 remember. You could go down Post and Howard 
Street to the town. They could travel most anywhere 
in there, as J stated, to the depot back and forth down 
to the lumber yards. Other people besides those 
going to the depot could use it if they wanted to, 
could go anywhere they wanted to. Prior to the fire 
north of the track there was a small barber shop, 
restaurant and lodging house. South of the track 
was a String of residences, grocery stores, from How- 
ard Street clear down to Monroe. They were way south 
of the track. The Northern Pacific had a hospital 
between Howard and Mill Streets, that was on the 
right of way. The grocery stores that I speak of 
were south of the freight house. On the north side 
of the track, across from the depot there was a saloon 
on the corner, next to that was a restaurant, then a 
barber shop, then a restaurant. They got burned down 
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at the fire, that was where the fire started. After 
the fire, to the south of the right of way, they com- 
menced to put up a brick block. I don’t know just 
how soon, I didn’t come down very much then, I 
stayed up in the freight house, in the new location. 
Since then I have not had much to do down there at the 
tracks. 

CROSS-EXAMINATION. 
Exe MR. POST: 

The map of Railroad Addition, Plaintiffs’ Exhibit 
1, shows the tracks the way they were when I came 
here in 1884. More tracks were added before the fire, 
between the main line and the freight depot, between 
Mill and Post, little side tracks. 

PVOUNESS EXCUSED. 

Defendant then offered in evidence a photograph and 
the same was admitted, marked DEFENDANT'S EX- 
HIBIT 49. 

FRANK JOHNSON. Recalled by Defendant. 

DIRECT EXAMINATION. 
BY MR. GRAVES: 

Before the railroad was built in here there was 
scarcely any settlement up around Railroad Street 
or what was Railroad Addition afterwards. There might 
have been a few shacks along there. Practically the 
country up there was just as nature built it, that is 
until the railroad came in. After the fire in 1889 
there was a great boom in real estate in the city. 
That lasted through 1890 and probably through 1891, 
then a reaction came after that, and then the panic 
of 1893 came along and the town went pretty flat 
for a while. Then after that along about 95 or 6 
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the town began to recover and grow again and busi- 
ness to pick up. That is about a correct picture of 
what happened during that period. 

WITNESS EXCUSED: 

W. C. SMITH. Called and sworn on behalf of the 
Defendant, testified as follows: 

DIRECT EXAMINATION. 
BYsME. CANNG@IN: 

W. C. Smith; I live in Portland. I was with the 
Northern Pacific Railroad from 1899 to the first 
of April this year, in the Tax Department. Prior to 
coming to Tacoma I was in the Tax Department in 
St. Paul, and had charge of the Tacoma and west 
end of the tax business, checking up tax receipts and 
things of that kind. I was chief clerk in the tax 
department out here after coming west. The railroad 
was assessed for the property known as Railroad Ave- 
nue since 1899 and the taxes were paid. Also special 
street assessments were paid. I checked over each and 
every draft that was sent out for taxes. Since 1902 
I have checked the payments prior to being made, and 
for three years after that I checked them after they 
were made, checked the tax receipts and special as- 
sessment receipts. 

Taking the city assessments first. The first pav- 
ing of Stevens Street from the south line of Front 
Avenue to the line 100 feet south of the north line of 
the Northern Pacific Railroad, the assessment is de- 
scribed: “Beginning at the southwest corner of block 
12 Railroad Addition, thence south along the east 
line of Stevens Street 100 feet to a point; themee 
east at right angles to the said east line of Stevens 
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Street 150 feet to a point; thence north parallel with 
the said east line of Stevens Street to the south line 
of said block 12; thence west along the south line of 
said block 12 to the place of beginning.” Also 
“beginning at the southeast corner of block 13 of 
Railroad Addition; thence south along the west line 
of Stevens Street to a point; thence west at right 
angles to the west line of Stevens Street 150.58 feet 
to a point; thence north parralel with the west line 
of said Stevens Street to the south line of said block 
13; thence east along the south line of said block 13 
to the place of beginning.” That assessment was 
levied in 1900. The description refers to one of the 
warehouse properties on what was called a street; 
it ran into Railroad Avenue 100 feet. The improve- 
ment extended to a point 100 feet south of the north 
line of the Northern Pacific right of way. The north- 
ern Pacific assessment began on the edge of the right 
of way and ran from there 100 feet south into the 
right of way and back to the center of the block on 
each side. Taking Howard Street, this street was 
improved in the same manner. The assessment ex- 
tended back identically the same way, 100 feet south 
on the north side of the right of way. This assessment 
was made in 1900. The assessment district extended 
on the east and west to the center of the block. In 
1905, Washington Street was paved from First Ave- 
nue to Second Avenue. For this improvement the 
entire right of way was assessed. The improvement 
was in a subway underneath the track and the com- 
pany protested, claiming that no benefits were re- 
ceived. The assessment was paid. 
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Mill Street was paved in 1901, and the railroad 
company was assessed 100 feet south of the north line 
of the right of way and extended to the middle of 
blocks 14 and 15. That is, to the middle of the 100 
foot strip south of blocks 14 and 15. Post Street 
was paved in 1900. We paid on this our property 
being described as being on each side of Post Street, 
back from the street a distance of 150 feet, and 100 
feet wide along the street being adjacent and south 
of blocks 15 and 16,—the same as the other street. 

Lincoln Street was also paved, the assessment ex- 
tending the same way; also Monroe Street. Madison 
Street was improved by grading entirely across the 
right of way, in 1901; the right of way for the full 
width was assessed and the assessment was paid. 
The assessment extended to the center of the block on 
each side. Cedar Street was graded from Sprague 
to Second and the right of way for the full width 
was assessed for the improvement to the center of the 
blocks on either side. 

In the same manner I had made and checked figures 
of the assessment for taxes, state, county and muncipal, 
since 1902. We have paid the regular taxes on this 
property during all of that time, the time I have been 
with the company. I mean the entire right of way. 

CROSS-EXAMINATION. 
BY MREPOST: 

I get my information in respect to general taxes 
from the various documents and files in the company’s 
office. Prior to 1908, the returns were made by the 
company direct to the county assessor, showing the 
length of the track, and the assessor made the ass- 
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essment. Since then the State Board of Tax Commi- 
ssioners make the assessment. The company turn over 
to the State Tax Board a statement showing the 
number of miles of right of way that the Northern 
Pacific has, and its various branches,—the length of 
track and the various classes of track. They turn it 
over and it is assessed as right of way, so many miles 
of track. 

Referring to the statement for the year 1892, an old 
statement, that says 48 miles of track plus 4424 feet; 
that means so many miles of main track in Spokane 
County, and the assessor assessed as a whole, so many 
miles of main line track. I don’t know how it was in 
1892 as to taxing separately what is known as Rail- 
road Street— I am unable to find that it was paid other 
than as I said. In 1902 we made a general return, 
showing the length of main track and side track in 
Spokane County. The details of this show the length 
of track within the incorporated limits of Spokane, 
both main track and side track. In addition we re- 
turned to the assessor a statement showing such por- 
tions of the right of way as were under lease. The 
state had provided that such portions of the right of 
way as might be used for commercial purposes could 
be assessed separately. That is what has been done 
since 1902, and a few years prior to that. We paid 
taxes on so many miles of track lumped at a cer- 
tain sum, and in addition to that a separate valuation 
was put on each of these tracts of land, and then 
we charged that up against the lessee in practically all 
cases. 
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REDIRECT EXAMINATION. 
BY MR. CANNON: 

The map I hold in my hand shows the property that 
the Northern Pacific has claimed since 1906. It is on 
file in the City Engineer’s Office, in the County As- 
sessor’s office, and also in the office of the State Tax 
Commissioners. Northern Pacific ownership is shown 
in red. The green means property that was lost by 
the Ely decision. This map was made after the Ely de- 
cision, and property classified accordingly. 

Defendant then offered in evidence the map re- 
ferred to, marked DEFENDANT’S EXHIBIT 50. 
Exhibit rejected. 

WITNESS EXCUSED: 

T. W. TOLMAN. Recalled, testified as follows: 

DIRECT EXAMINATION. 
BY MR. CANNON: 

I have here a photograph of the John Morrell prop- 
erty on the north side of the right of way, taken from 
Lincoln Street, looking westward. I have also two 
panoramic views of the city of Spokane, taken Fri- 
day, from the hill on the south at the foot of Howard 
and between Howard and Mill. The picture was taken 
from the top of the bluff looking north towards the 
city. I have marked the Northern Pacific depot with 
an X on both views. The street that is plainest in 
view here, and directly north, is Howard Street. The 
next one, a little to the left of that is Mill Street. I 
have also marked the corner of Riverside and Stevens. 

The photographs were then admitted in evidence, 
and marked DEFENDANT’S EXHIBITS 51, 52 
and 53. 

WITNESS EX@USED: 
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E. J. CANNON. Called and sworn on behalf of 
the Defendant, testified as follows: 

DIRECT EXAMINATION. 
iy MR. GRAVES: 

Between the sides of the fill, the concrete structure 
supporting the fill, and the property line there is leit, 
according to the plans, a space of approximately 14 
feet. This space is not to be occupied with a surface 
track. On the south there is going to be a heavy plat- 
form placed at the then level of the car door as it is 
elevated on the structure, a platform extending to the 
property on the south. This platform is to be arranged 
according to their convenience. [ can show you one 
case here. The Spokane Dry Goods Company already 
has its house constructed so as to take freight in at 
the second floor. In that case a heavy platform will 
be extended from the south track of the elevated struc- 
ture to the second floor. There is nothing on the 
plan showing platform. We did not establish any uni- 
form plans, because so many people wanted it one way 
and some another, and so it was left in such a way 
that if any one wanted a little different arrangement, 
he could have it. That is the plan though. I have 
seen them and talked about them and argued their 
advantage, and all that sort of thing with Mr. Cooper 
and Mr. Darling, and that is our plan unless someone 
asks a special arrangement, in which case if we can 
carry out the special arrangement, he may have it. 

} CROSS-EXAMINATION. 
PEyevik: POST: 

We have a written agreement about this plan with 

the Spokane Dry Goods Company. There isn’t any- 
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thing in the ordinance, or in any of these plans or in 
any agreement on the subject but I know this was 
the plan before the ordinance was adopted; that is our 
plan; that is what we are going to do. 

MR. TURNER: If any property owner on the 
south side of the track desires to get advantage from 
this elevation it can only be by an apron of platform 
extending across this sixteen feet that is now left; 
isnt that so, Mr. Cannone 

A. I don’t know any other way he can reach his 
building. But this is on the railroad property, and 
the railroad will construct it. 

QO. So that would absolutely shut out the lower 
floors so far as light and air are concerned? 

A. Some of them along there have talked of 
chutes, to shoot the goods down to the first floor, but 
I don’t think that would work very well. They have 
that option if they want to. 

WITNESS EXCUSED: 

The defendant then offered in evidence a certified 
copy of the records of the city council of the City of 
Spokane dated the 15th day of September, 1886. Ob- 
jected to as irrelevant, immaterial and incompetent, 
and admitted subject to objection and marked DE- 
FENDANT’S EXHIBIT 54. 

Defendant then offered in evidence an extract from 
the journal of the city council of the City of Spokane 
Falls, of the meeting held January 5th, 1887. Admitted 
in evidence and marked DEFENDANT’S EX- 
TAQUENEST Sy5y 

DEFENDANT REoSms; 
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REBUTTAL: 

NICHOLAS METZGER. Called and sworn in re- 
buttal, testified as follows: 

DIRECT EXAMINATION. 
Er MR, POST: 

Nicholas Metzger; have lived in Spokane 24 years; 
am in the fruit and vegetable business, wholesale, in 
connection with H. J. Shinn & Company. I have ex- 
amined the buildings on the Northern Pacific tracks 
from Washington Street to Adams Street within the 
225 foot strip. Commencing at Washington Street and 
going west, on the north side, we have the McClintock- 
Trunkey warehouse, wholesale grocers; that is all in 
that block. Next across Stevens is Fairbanks-Morse 
Company. This does a wholesale and retail supplies. 
The next building is occupied by the Durkin Liquor 
Company, a wholesale liquor warehouse. The next 
building is Hughes & Company, plumbing, steam and 
well supplies, wholesale and retail. The next building 
is McGowan Brothers, retail hardware. The next 
is Armour & Company, wholesale meats. The next is 
Powell-Sanders, wholesale grocers. Next O’Callahan- 
Ehllinger Company, wholesale merchandise brokers. 
Next Ryan & Newton, wholesale fruits and produce. 
That is at Post Street. Then going across Post Street, 
Crane Company, wholesale and retail plumbing sup- 
plies. Next Polson Implement Company, wholesale 
and retail implements and vehicles. Next John Morrell 
& Company, wholesale meats. Next E. P. Jamison 
& Company, wholesale and retail railway supplies and 
contractors’ equipment. Next International Har- 
vester Company, wholesale and retail agricultural im- 
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plements. Next the Washington Machinery & Supply 
Company, wholesale and retail machinery. Next the 
Washington Rubber Company, wholesale rubber goods. 
Then the Spokane Paint & Oil Company, wholesale 
and retail paints, oils, sash and doors. 
Taking the south side of the track, and beginning at 
Washington Street, the first building is the Falls City 
Mill & Feed Company, wholesale and retail flour and 
feed. The next building is a storage building and 
warehouse of the Spokane Falls Gas Company. The 
next building is empty, formerly occupied by a commis- 
sion house. The next building is the United Iron 
Works, wholesale and retail machinery. The next is 
the Johnson-Lever warehouse, wholesale machinery 
brokers, and in the same building the Berlin Machine 
Works carry a stock of machinery. They sell at 
wholesale and retail. The next building is the house 
of W. P. Fuller & Company, paints, oils, sash and 
doors. The next building is Holley-Mason Company, 
wholesale and retail hardware. Across Howard 
Street is H. J. Shinn & Company, wholesale fruits 
and produce. The next building is the Hallidie Ma- 
chinery, wholesale and retail machinery. The next is 
the Spokane Drug Company, wholesale drugs. The 
next is McGowan Brothers’ storage warehouse, storage 
of hardware. The next building is vacant. The next 
building is the Kiernan property. It is three stories; 
one room is vacant, another occupied by a transfer 
company and another room by Gray & Company, re- 
tail plumbing house. The next building is occupied by 
railroad contractors. The next is the Monarch Oil Re- 
fining Company, retail, automobile oil. The next build- 
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ing is vacant. The next building is the Seehorn Stor- 
age & Transfer Company, storage building. The next 
is the Spokane Dry Goods Company, wholesale dry 
goods. The next building is D. H. Anderson & Com- 
pany, wholesale fruits, and next Uhden, wholesale 
fruits and produce. The next building is the Nott- 
Atwater Company, wholesale and retail leather and 
rubber goods. Across Monroe, the next building is D. 
Holzman & Company, wholesale liquors. Next a stor- 
age house for hardware. Next is the Kelley-Clarke 
Company, wholesale merchandise brokers. Next the 
Rumley Products Company, wholesale and retail, saw- 
mill and woodworking machinery. Next comes F. T. 
Crowe & Company, wholesale and retail building sup- 
plies. Next a wholesale hide and fur depot. Next 
a storage warehouse. Next a wholesale fur and 
hide depot. Next the Seattle Brewing & Malting 
Company, wholesale beer warehouse. Next on the 
corner of Jefferson is a storage warehouse of Hughes 
& Company, plumbing. Next is F. S. Harmon & Com- 
pany, wholesale furniture. 

PEUNESS EXCUSED. 

mie INTIFFS REST. 

It is stipulated that the above and foregoing is an 
accurate condensation of the evidence taken in the 
above named consolidated cases, and together with 
the original exhibits, constitutes all the evidence taken 
in the said cases, and that the same may be approved 
by Court or Judge thereof; also that the said condensa- 
tion, together with the originals of the exhibits, the 
pleadings in the cases, orders, judgments and decrees, 
and the several papers evidencing the steps taken to 
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perfect an appeal, shall constitute the record on appeal 
in the several consolidated cases. 
Dated at Spokane, Washington, this 
August, 1913. 
(Signed) TURNER & GERAGHTY, 
(Signed) POST, AVERY & HIGGINS 
Attorneys for Plaintiffs. 
(Signed) GRAVES, KIZER & GRAVES, 
(Signed) EDWARD J. CANNON, 
Attorneys for Defendant. 


UNITED STATES OF Au ERICA, 
EASTERN DISTRICT OF WASHINGTON.—SS. 
The foregoing statement, in a simple and condensed 
form, of the evidence taken in the above entitled cause, 
being a true and complete statement of said evidence, 
and properly prepared, is hereby approved. 
Dated this 26th day of September, 1913. 
(Signed) FRANK H. RUDKIN, 
Judge of the District Court of the United States, for 
the Eastern District of Washington, Northern 
Division. 
Endorsements: Statement of Facts. 
Filed September 26, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deptt: 
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In the District Court of the United States for the East- 
ern District of Washington, Northern Division. 


NO. 1580. 


H. A. & L. D. HOLLAND COMPANY, A COR- 
PORATION, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 
SORPORATION, 
Defendant. 


NG abel. 


GEORGE TURNER AND BERTHA TURNER, 
HUSBAND AND WIFE, 
Plaintiffs. 


US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 


CORPORATION, 
Defendant. 


NO, 1582. 


PeaeoHiINN AND PHORBE SHINN, HUSBAND 
AND WIFE, 
Plaintiffs. 


US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 


CORPORATION, 
Defendant. 
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NO. 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, HUSBAND AND WIFE, 

Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 

Turner & Geraghty and Post, Avery & Higgins, for 
Plaintiffs. 

Cannon, Ferris & Swan and Graves, Kizer & 
Graves, for Defendant. 

RUDKIN, District Judge. These several bills were 
filed by the owners of certain lots abutting on Rail- 
road Street in the City of Spokane to restrain the 
Northern Pacific Railway Company from elevating its 
tracks in Railroad Street in front of their property, 
and for other appropriate relief. By consent of parties 
the suits were consolidated for the purposes of trial, 
and the record made at the hearing discloses sub- 
stantially the following facts: 

By the first section of the Act of Congress of July 
2, 1864, (13 Stat., 365) the Northern Pacific Railroad 
Company was created a corporation and was em- 
powered to construct and maintain a continuous rail- 
road and telegraph line from a point on Lake Superior 
to some point on Puget Sound. By the second and 
third sections of the act it was provided, among other 
things, as follows: 

Sec. 2. And be it further enacted, That the right 
of way through the public lands be, and the same is 
hereby, granted to said Northern Pacific Railroad 


Northern Pacific Railway Company. 307 
Company, its successors and assigns, for the construc- 
tion of a railroad and telegraph as proposed; and the 
right, power, and authority is hereby given to said 
corporation to take from the public lands, adjacent to 
the line of said road, material of earth, stone, timber, 
and so forth, for the construction thereof. Said way 
is granted to said railroad to the extent of two hun- 
dred feet in width on each side of said railroad where 
it may pass through the public domain, including all 
necessary ground for station buildings, workshops, 
depots, machine shops, switches, side tracks, turn- 
tables and water stations; and the right of way shall 
be exempt from taxation within the territories of the 
Wited States * * *,” 

Secs.  Ihat there be, and hereby is, granted! to 
the Northern Pacific Railroad Company, its successors 
and assigns, for the purpose of aiding in the construc- 
tion of said railroad and telegraph line to the Pacific 
Coast, and to secure safe and speedy transportation of 
the mails, troops, munitions of war, and public stores, 
over the route of said line of railway, every alternate 
section of public land, not mineral, designated by odd 
numbers, to the amount of twenty alternate sections 
per mile, on each side of said railroad line, as said 
company may adopt, through the territories of the 
United States, and ten alternate sections of land per 
mile on each side of said railroad whenever it passes 
through any state, and whenever on the line thereof, 
the United States have full title, not reserved, sold, 
granted, or otherwise appropriated, and free from pre- 
emption, or other claims or rights, at the time the line 
of said road is definitely fixed, and a plat thereof filed 
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in the office of the commissioner of the general land 
Oilice:, - 

The railroad company signified its acceptance as 
provided in the act, and on the 4th day of October, 
1880, the line of the road was definitely fixed through 
the north half of Section 19, Township 25, North of 
Range 43, East of the Willamette Meridian, and a 
plat thereof filed in the office of the commissioner of 
the general land office. At that time the United States 
had full title to the north half of section nineteen and 
the same was not reserved, sold, granted, or other- 
wise appropriated, and was free from pre-emption and 
other claims or rights. On the 20th day of January, 
1881, the company, through its agent and _ general 
superintendent, filed a town plat of Railroad Addition 
to Spokane Falls, which embraced the half section in 
question. The line of road as definitely located ran in 
an easterly and westerly direction through the center 
of this plat. The tract of land thus platted is four 
blocks in width, extending from Sprague Avenue on 
the north to Third Avenue on the south, and approx- 
imately ten blocks in length, extending from Washing- 
ton Street on the east to Cedar Street on thewiwest: 
There is a strip of land on the plat designated as “Rail- 
road St.,” 225.7 feet in width and extending through 
the plat from east to west: The main line of the 
railroad was indicated on this plat with two side- 
tracks two blocks in length on either side near the 
depot, which was situate on Lincoln Street about the 
center of the plat east and west and about the center 
of Railroad Street. The dedicatory language of the 
plat reads as follows: 
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“The streets shown by said plat are dedicated to be 
used by the public until lawfully vacated except that 
strip of land 225.7 feet in width designated as Rail- 
road Street which is reserved for the tracks and use 
of said railroad company.” 

In the latter part of the year 1881 the railroad was 
constructed along the line of definite location about 
the center of Railroad Street, with two short sidetracks 
near the depot, as indicated on the plat of Railroad 
Addition, and little further use was made of the street 
by the railroad company until after the town was de- 
stroyed by fire in the year 1889. At the time the plat 
was filed the town contained a population of from 
three to five hundred, at the time of the fire in 1889, 
a population of from twelve to fifteen thousand, and 
at the time of the trial a population estimated at one 
hundred and twenty-five thousand. Prior to the fire 
the business portion of the town was located almost 
wholly, if not entirely, north of Railroad Street. Soon 
after the construction of the railroad a number of 
buildings were erected upon the tier of lots facing 
Railroad Street on the south and fronting on the rail- 
road track, including one or more hotels, lodging 
houses, saloons, restaurants, barber shops, and so 
forth. The location of these buildings with refer- 
ence to the lot lines on Railroad Street does not very 
clearly appear from the testimony. Upon the tier of 
lots facing Railroad Street on the north were a few 
residences, some of which at least fronted upon Rail- 
road Street. In the early history of the town Howard 
Street was practically the only cross street open to 
public travel, and those having business with the rail- 
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road company from the town passed south on Howard 
Street to its intersection with Railroad Street, and 
thence westerly along Railroad Street to the depot, 
a distance of about two blocks. Those residing or hav- 
ing business places fronting on Railroad Street used 
the street for the purpose of ingress and egress to and 
from their residence or place of business. Railroad 
Street was thus used by the general public, and by 
whomsoever wished to pass over it, from the year 1881 
until the year 1889 for a distance of five or six blocks, 
and I might add in passing that other vacant prop- 
erty in the vicinity was used for the like purpose and 
in substantially the same manner. Since the year 1889 
the street has been used but little except by those hav- 
ing business directly with the Railroad Company in 
loading or unloading freight. Since that time the tier 
of lots on the south side of the street has been built 
up almost solid, principally with warehouses and whole- 
sale houses, although some retail business is trans- 
acted by houses having a frontage on the cross streets. 
A sidetrack runs along in front of these business 
houses a few feet distant therefrom, and the build- 
ings usually have a platform in front extending to the 
sidetrack for the purpose of receiving freight. Com- 
mencing in the year 1891 the railroad company began 
to lease the northerly one hundred feet of Railroad 
Street for wholesale and warehouse purposes and at 
the present time the greater part of the northerly one 
hundred feet of the street through this addition is oc- 
cupied by brick buildings from two to four stories in 
height constructed at a cost of many thousand dollars. 
So far as the record discloses the public authorities of 
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the City of Spokane have never asserted any rights in 
Railroad Street, or exercised any control or super- 
vision over it. On the contrary they have levied special 
assessments against the property in the so-called street 
for street improvements from time to time and the 
railroad right of way has always been taxed for state, 
county and municipal purposes. Portions of the 
northerly one hundred feet of the street have been oc- 
cupied and blockaded by buildings, for a period of more 
than twenty years, without any protest on the part of 
the city and with only an occasional protest on the part 
of an abutting property owner who took no legal steps 
to protect his rights in the street, if any such he had. 
That portion of Railroad Street not occupied by build- 
ings is, at the present time, very largely occupied by 
railroad tracks, as will appear from an inspection of 
the numerous photographs and plats received in evi- 
dence. There are upwards of one hundred train 
movements daily at the different street crossings in 
the City of Spokane, and at some of these crossings 
public travel is impeded and human life endangered to 
a greater or less extent. Under these circumstances, 
on the 6th day of February, 1912, the City of Spokane 
by ordinance directed and ordered the Northern Pa- 
cific Railway Company (successor in interest to the 
Northern Pacific Railroad Company) to separate its 
grade from the street grades of the city between 
Sprague Avenue and Division Street on the east and 
Sixth Avenue on the west, (which includes the entire 
distance through Railroad Addition). This the rail- 
road company proposes to accomplish by a dirt fill ap- 
proximately fifteen feet in height and eighty-five feet 
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in width, sustained by retaining walls of concrete or 
stone masonry on either side. To prevent the ele- 
vation of the tracks and the obstruction of Railroad 
Street in this manner in front of their several lots 
the plaintiffs have instituted these suits as already 
stated. 

Under the foregoing facts the plaintiffs contend that 
Railroad Street is a public highway, first, by statutory 
dedication, second, by common law dedication, and 
third, by estoppel. The defendant on the other hand 
contends that there has been no dedication, either com- 
mon law or statutory, and furthermore, that its pre- 
decessor in interest could not lawfully make such a 
dedication under the implied limitations contained in 
the grant of its right of way from the federal govern- 
ment. The legal status of this strip of land is there- 
fore the principal question in the case. If it is a pub- 
lic street it is conceded that the municipality could not 
give it over to the exclusive use and occupation of 
the railway company, and such would be the necessary 
effect of elevating the tracks according to the plan 
above outlined. 

State, ex rel Schade Brewing Co. v. 
Superior Court, 62 Wash., 96. 


If, on the other hand, it is the private right of way 
of the railway company it may lawfully elevate its 
tracks therein against the will and protests of abutting 
property owners, and if they suffer injury therefrom 
they have their right of action at law. The latter is 
their only remedy for the damages are entirely too 
remote, uncertain and speculative to warrant a court of 
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the change. 

If there has been no dedication of this strip of land 
called Railroad Street to the use of the public, the 
power of the railroad company to make such a dedi- 
cation is not necessarily involved in these cases, but 
nevertheless the nature of the company’s right of way 
acquired under the act of Congress, and the limitations 
upon its use imposed by Congress, may well be taken 
into consideration in determining the ultimate ques- 
tion at issue, viz., the question of dedication or no dedi- 
cation. 

In Northern Pacific Railroad Co. v. Smith, 171 
i0~S., 261, 275, the court said: 

“By granting a right of way four hundred feet in 
width, Congress must be understood to have con- 
clusively determined that a strip of that width was 
necessary for a public work of such importance. 

The doctrine of that case was reaffirmed in North- 
ern Pacific Railway Co. v. Townsend, 190 U. S., 267, 
the court declaring that neither courts nor juries, nor 
the general public, may be permitted to conjecture that 
a portion of such right of way is no longer needed for 
the use of the railroad, and title to it has vested in 
whomisoever chooses to occupy the same. The court 
further said: 

“Manifestly, the land forming the right of way was 
not granted with the intent that it might be absolutely 
disposed of at the volition of the company. On the 
contrary, the grant was explicitly stated to be for a 
designated purpose; one which negated the existence 
of the power to voluntarily alienate the right of way 
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or any portion thereof. The substantial consideration 
inducing the grant was the perpetual use of the land 
for the ultimate purposes of the railroad, just as though 
the land had been conveyed in terms to have and to 
hold the same so long as it was used for the railroad 
right of way. In effect the grant was of a limited fee, 
made on an implied condition of reverter in the event 
that the company ceased to use or retain the land for 
the purpose for which it was granted * * *. Congress 
having plainly manifested its intention that the title to 
and possession of the right of way should continue in 
the original grantee, its successors and assigns, so long 
as the railroad was maintained, the possession by in- 
dividuals of portions of the right of way cannot be 
treated without overthrowing the Act of Congress as 
forming the basis of an adverse possession which may 
ripen into a title good as against the railroad com- 
pany.” 

At the same time it was not denied that the right 
of way granted through the public domain within a 
state was amenable to the police power of the state, 
the court saying: 

“Congress must have assumed when making this 
grant, for instance, that in the natural order of events, 
as settlements were made along the line of the railroad, 
crossings of the right of way would become necessary, 
and that other limitations in favor of the general pub- 
lic upon an exclusive right of occupancy by the rail- 
road of its right of way might be justly imposed. But 
such limitations are in no sense analogous to claims of 
adverse ownership for private use.” 

If the authority of the railroad company to dispose 
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of any part of its right of way of its own volition is 
measured by what it may be compelled to do under 
the police power of the state—and in my opinion its 
authority is thus restricted—the company was without 
authority to devote its entire right of way across the 
prairie for a distance of ten blocks to the use of the 
public for a public street, reserving to itself only the 
right to operate its tracks over the street. It seems 
manifest that under the laws of the state the entire 
right of way of the railroad company could not be 
condemned for a public street, leaving to the company 
only the limited right to operate its trains therein, 
thus converting what is to all intents and purposes a 
fee simple title into a mere license from municipal au- 
thorities. 

North Coast R. Co. v. Northern Pac. R. Co., 48 
Wash., 529, falls far short of supporting any such doc- 
trine. 

I am therefore of opinion that it was without the 
power of the company to dedicate its entire right of 
way as a public street, and that such a dedication 
would be utterly void if attempted. Nor can I agree 
with counsel that the railway company holds its right 
of way through odd sections by any other or different 
tenure from that by which it holds its right of way 
in even sections, or that it has any greater authority 
to dispose of the one part than of the other. The Act 
of 1864 contains two separate and distinct grants, the 
one of the right of way, and the other of land in aid 
of the construction of the road, and the one grant is 
not dependent upon or merged in the other. 

Railroad Co. v. Baldwin, 103 U. S., 426. 
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The grant of the right of way is an entirety and is 
held throughout by the same tenure and subject to the 
same limitations. The statutory dedication made by 
the railroad company is consistent with this view. 
There is no magic m the use of the wordy sacar 
The entire plat, including the dedication, must be con- 
strued together, and when so construed it plainly ap- 
pears that the strip of land, ill-advisedly designated 
as a street, was in fact excepted from the dedication 
and reserved for the tracks and use of the railway 
company. It is no doubt true that the use of a strip 
of land as a mere right of way for a railroad is not 
entirely incompatible with the use of the same strip of 
land as a public street, but at the same time its use 
for other legitimate railroad purposes would be. Fur- 
thermore, such common user is so impracticable and 
so hazardous that a court should not readily presume 
that it was authorized or intended. The use made of 
this strip of land from 1881 to 1889 was but natural 
under the circumstances and was wholly insufficient 
of itself to constitute a common law dedication. The 
law on that subject is very clearly and concisely stated 
in the headnotes to Hogue v. City of Albina, 10 L. 
R. A., 673, prepared by Mr. Justice Bean now of the 
District of Oregon. 

“In order to constitute a dedication by parole, there 
must be some acts proved evidencing a clear intention 
to dedicate the land to the public use.” 

“Where it is sought to establish a dedication by the 
sale of lots with reference to a map or plat, the extent 
of such dedication is to be determined from a consid- 
eration of the whole map, the object being to ascertain 
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the intention of the donor, the cardinal rule of con- 
struction being to give effect to the intention of the 
party as manifested by his acts.” 

“A dedication of land to the public use is not pre- 
sumed, but must appear by acts and declarations of the 
owner of such a public and deliberate character as 
clearly show an intention on his part to surrender his 
land for the use of the public, and the burden of proof 
is upon the party asserting such dedication.” 

“In order to constitute a common-law dedication, 
the owner’s acts and declarations must be deliberate, 
unequivocal and decisive, manifesting a positive and 
unmistakable intention to permanently abandon his 
property to the public use.” 

“When the owner of land lays out a town, and 
records a plat thereof, on which streets are dedicated 
to the public, and it is sought to establish another 
and different dedication by the acts and conduct of 
the owner, in exhibiting to intending purchasers an- 
other map prepared on the same day, and selling lots 
by reference to the second plat, such second plat, to 
have this effect, must be essentially different from the 
recorded one, showing on its face an intention on the 
part of the owner to make an additional dedication.” 

The sale of lots with reference to the plat in ques- 
tion does not create an estoppel. For while the plat 
showed Railroad Street it also showed plainly that it 
was not a street in fact, but was excepted and re- 
served for the tracks and use of the railway company. 
Indeed it would be far easier to raise an_ estoppel 
against the property owners who have stood by dur- 
ing all these years while permanent and lasting 1m- 
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provements were under way at great expense on prop- 
erty which they now lay claim to as a public street. 

It was suggested in argument that the grade sep- 
aration ordinance is void because in conflict with the 
Public Service Commission Act of 1911 (Laws 1911, 
chap. 117). That question is now pending before the 
Supreme Court of the state and I will not discuss it as 
I do not deem it of vital importance here. I might 
suggest, however, that a change in railroad grades 
through a city will often unavoidably necessitate a 
change in the grades of the streets as well, and to 
confer jurisdiction upon a state board over the one 
would in a measure confer jurisdiction over the other. 
And to confer jurisdiction upon a state board over 
the streets of a city would be so far inconsistent with 
our preconceived notions of local self government that 
the statute should not be given that construction if 
any other construction is permissible. 

To discuss the questions of evidence presented in 
argument, or to attempt a further review of the au- 
thorities cited would extend this opinion to an inor- 
dinate length with no corresponding benefits. I will 
only add in conclusion that after a full and painstak- 
ing consideration of the case I am convinced that the 
bills are without substantial equity and they are ac- 
cordingly dismissed. 

Endorsements: Opinion. 

Filed May 31, 1913. 

W. H. HARE, Clerk. 
By Frank C. NASH, Deputy. 


Northern Pacific Railway Company. 369 
In the District Court of the Umted States, Eastern 
District of Washington, Northern Division. 
NO. 1580. 
HoA, & L. D. HOLLAND COMPANY, A COR- 

PORATION, 

Plaintiff. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
JUDGMENT OF DISMISSAL. 

This bill coming regularly on to be heard for trial 
before the above-entitled court on the 12th day of May, 
A. D., 1913, and the plaintiff being represented in 
court by its attorneys, Turner & Geraghty and Post, 
Avery & Higgins, and the defendants being repre- 
sented in court by its attorneys, Cannon, Ferris & 
Swan, and Graves, Kizer & Graves, and the court hav- 
ing jurisdiction of the parties and in the premises, and 
having heard the evidence adduced at the trial, and 
being fully advised in the premises, and it appearing 
to the court after a full and painstaking consideration 
of the case that the said bill is without substantial 
equity, and the court having heretofore and to-wit, on 
or about the 3lst day of May, 1913, filed its written de- 
cision herein, and defendant having now appeared and 
moved that judgment be entered herein according to 
said decision. 

It is, therefore, hereby ORDERED, ADJUDGED 
and DECREED that the above-entitled cause be and 
the same is hereby dismissed with prejudice, and that 
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defendant have judgment against plaintiff for its costs 
and disbursements herein to be taxed. 
Done in open Court this 15th day of July, A. D., 
1913. 
(Signed) FRANK H. RUDKIN, Judge. 
Endorsements: Judgment of Dismissal. 
Filed July 15, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, Eastern 
District of Washington, Northern Division. 
NO. 1581. 
GEORGE TURNER AND BERTHA TURNER, 
HUSBAND AND WIFE, 
US. 
Plaintiffs. 
THE NORTHERN PACIFIC RAILWAY COM- 
PANY, A CORPORATION, 
Defendant. 


JUDGMENT OF DISMISSAL. 

This bill coming regularly on to be heard for trial 
before the above-entitled court on the 12th day of May, 
A. D., 1913, and the plaintiffs being represented in 
court by their attorneys, Turner & Geraghty and 
Post, Avery & Higgins, and the defendant being repre- 
sented in court by its attorneys, Cannon, Ferris & 
Swan, and Graves, Kizer and Graves, and the court 
having jurisdiction of the parties and in the premises, 
and having heard the evidence adduced at the trial, 
and being fully advised in the premises, and it appear- 
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ing to the court after a full and painstaking consid- 
eration of the case that the said bill is without sub- 
stantial equity, and the court having heretofore and 
to-wit, on or about the 3lst day of May, 1913, filed its 
written decision herein, and defendant having now 
appeared and moved that judgment be entered herein 
according to said decision. 

It is, therefore, hereby ORDERED, ADJUDGED 
and DECREED that the above-entitled cause be and 
the same is hereby dismissed with prejudice, and that 
defendant have judgment against plaintiffs for its costs 
and disbursements herein to be taxed. 

Done in open Court this 15th day of July, A. D., 
eS. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Judgment of Dismissal. 

Htted July 15, 1913. 

W. HSE AR EB eClerk: 
By FRANK C. NASH, Deputy. 


In the District Court of the United States, Eastern 
District of Washington, Northern Division. 


ING aw Iaa2: 

Pee oHINN AND PHOEBE SHINN, HUSBAND 
AND WIFE, 
Plaintiffs. 
Ds. 

THE NORTHERN PACIFIC RAILWAY COM- 

ieee CORPORATION, 
Defendant. 
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JUDGMENT OF DISMISSAL. 

This bill coming regularly on to be heard for trial 
before the above-entitled court on the 12th day of 
May, A. D., 1913, and the plaintiffs being represented 
in court by their attorneys, Turner & Geraghty and 
Post, Avery & Higgins, and the defendant being repre- 
sented in court by its attorneys, Cannon, Ferris & 
Swan, and Graves, Kizer & Graves, and the court hav- 
ing jurisdiction of the parties and in the premises, and 
having heard the evidence adduced at the trial, and be- 
ing fully advised in the premises, and it appearing to 
the court after a full and painstaking consideration of 
the case that the said bill is without substantial equity, 
and the court having heretofore and to-wit, on or about 
the 3lst day of May, 1913, filed its written decision 
herein, and defendant having now appeared and moved 
that judgment be entered herein according to said de- 
cision. 

It is, therefore, hereby ORDERED, ADJUDGED 
and DECREED that the above-entitled cause be and 
the same is hereby dismissed with prejudice, and that 
defendant have judgment against plaintffis for its 
costs and disbursements herein to be taxed. 

Done in open Court this 15th day of July, A. D., 
LoVe: 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Judgment of Dismissal. 

Filed July 15th, 1913. 

W. H. HARE, Glew 
By FRANK C. NASH, Deputy 
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In the District Court of the Umited States, Eastern 
District of Washington, Northern Division. 
INO 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, HUSBAND AND WIFE, 

Plaintiffs. 
US. 
THE NORTHERN PACIFIC RAILWAY COM- 

PANY, A CORPORATION, 

Defendant. 
JUDGMENT OF DISMISSAL. 

This bill coming regularly on to be heard for trial 
before the above-entitled court on the 12th day of May, 
A. D., 1913, and the plaintiffs being represented in 
court by their attorneys, Turner & Geraghty and Post, 
Avery & Higgins, and the defendant being represented 
in court by its attorneys, Cannon, Ferris & Swan and 
Graves, Kizer & Graves, and the court having jurisdic- 
tion of the parties and in the premises, and having 
heard the evidence adduced at the trial, and being fully 
advised in the premises, and it appearing to the court 
after a full and painstaking consideration of the case 
that the said bill is without substantial equity, and the 
court having heretofore and to-wit, on or about the 
31st day of May, 1913, filed its written decision herein, 
and defendant having now appeared and moved that 
judgment be entered herein according to said decision. 

It is, therefore, hereby ORDERED, ADJUDGED 
and DECREED that the above-entitled cause be and 
the same is hereby dismissed with prejudice, and that 
defendant have judgment against plaintiffs for its 
costs and disbursements herein to be taxed. 
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Done in open Court this 15th day of July, A. D., 
WS 
(Signed) FRANK H. RUDKIN, Judge. 
Endorsements: Judgment of Dismissal. 
Filed July 15, 1913. 
W. H. HARE, Clerk. 
By FRANK C. NASH, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1580. 
H. A. & L. D. HOLLAND GOMPANY, Ageere 

BORD MON, 

Plainitff. 
Om 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORE @RA TION, 

Defendant. 
ASSIGNMENT OF ERRORS. 

Comes now the plaintiff in the above entitled cause 
and says that in the decree herein made and entered 
on the 15th day of July, 1913, there is manifest error, 
and files the following assignment of errors committed 
and happening in the said cause upon which it will 
rely in its appeal from said decree: 

1. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to dedi- 
cate a part of its right of way, granted to it by section 
2 of the Act of Congress entitled: “An Act granting 
lands to aid in the construction of a railroad and tele- 
graph line from Lake Superior to Puget Sound, on 
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the Pacific Coast, by the Northern Route,” approved 
July 2, 1864, as a public street, and hence that it had 
never lawfully dedicated Railroad Street, in the City 
of Spokane, as a public street, as alleged in the Bill 
of Complaint. 

2. The Court erred in holding that the strip of 
land designated as “Railroad Street” upon the plat 
of Railroad Addition to Spokane Falls, is not and never 
was a public street or highway. 

3. The Court erred in holding that the Northern 
Pacific Railroad Company did not dedicate a public street 
or highway by and in its plat of Railroad Addition to 
Spokane Falls, executed and filed by it, as to that 
strip of land designated thereon as “Railroad Street.” 

4. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to de- 
dicate that strip of land designated upon said plat of 
Railroad Addition to Spokane Falls as “Railroad 
Street” or any part thereof, as a public street or high- 
way, or to give the plaintiff, or any other purchasers 
of land from it, abutting upon said “Railroad Street,” 
any easement or other right therein. 

5. The Court erred in holding that the said North- 
ern Pacific Railroad Company, and its successors, held 
the right of way granted by section 2 of the said act 
of congress, through odd sections of lands by no other 
or different tenure from that by which it held its 
right of way through even numbered sections. 

6. The Court erred in holding as matter of law 
that the limited fee granted the Northern Pacific Rail- 
road Company by section 2 of the said act of congress 
for purposes of right of way had not merged in the 
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full, perfect and unlimited fee granted to the said 
Company under section 3 of the said act of congress 
to aid in the building of its lines of railroad when 
title to said odd numbered sections had been earned 
by it and became fully vested in it. 

7. The Court erred in holding that the grant of 
the right of way made by the said act of congress 
was an entirety and was held throughout, that is, through 
odd and even sections of public land, by the same tenure 
and subject to the same limitations. 

8 The Court erred in not holding that a full, 
perfect and unlimited fee simple title to the public lands 
granted to the Northern Pacific Railroad Company by 
section 3 of the said act of congress had vested in it 
before the vesting in it of title to its right of way 
granted by section 2 of said act of congress, and 
hence, that the implied limitations on the power 
to alienate or dedicate any part of its right of way 
had no application to such parts of its right of way 
as extended through odd numbered sections of land. 

9. The Court erred in holding and finding that the 
strip of land described on the plat of Railroad Ad- 
dition to Spokane Falls as “Railroad Street” was in 
fact excepted from the dedication of streets made 
by the said plat and reserved wholly and entirely 
for the tracks and use of the Northern Pacific Railroad 
Company. 

10. The Court erred in holding that the Northern 
Pacific Railroad Company did not intend to dedicate 
Railroad Street, as described upon its said plat of 
Railroad Addition to Spokane Falls as a public street 
or highway, or to grant or convey to the purchasers 
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of property abutting upon said Railroad Street, any 
easement or other right in and to said Railroad Street. 

11. The Court erred in holding and finding that 
the use made by the public of the strip of land called 
“Railroad Street” from 1881 to 1889 with the consent 
and acquiescence of the Northern Pacific Railroad 
Company was wholly insufficient to constitute a com- 
mon law dedication of said strip of land as a public 
sureet. 

12. The Court erred in holding and finding that 
the sale of lots with reference to the plat of Rail- 
road Addition, shown by the testimony, did not create 
an estoppel in favor of the grantees of said lots and 
their successors against the Northern Pacific Rail- 
road Company and its successors to deny that Rail- 
road Street as described in the Bill of Complaint 
was and is one of the public streets of the City of 
Spokane. 

13. The Court erred in holding that the plaintiff 
does not now have and never did have any easement 
or other right or title in and to that strip of land 
designated as “Railroad Street’ upon the plat of Rail- 
road Addition to Spokane Falls, or in or to any part 
thereof. 

14. The Court erred in holding that plaintiff’s 
bill was without substantial equity, and in dismissing 
the same, and denying the relief therein prayed for. 

(ioc) HA. & L. D. HOLLAND COMPANY, 

Plaintiff, 
By TURNER & GERAGHTY. 
POST, AVERY & HIGGINS. 
Solicitors for Plaintiffs. 
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Endorsements: Assignment of Errors. 

Service of the within Assignment of Errors by re- 
ceipt of a true copy thereof, admitted this 25th day of 
Seni Los: 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 

iled Sept.26, 19/3 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


NOP 1SS!, 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs, 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 


ASSIGNMENT OF ERRORS. 

Come now the plaintiffs in the above entitled cause 
and say that in the decree herein made and entered 
on the 15th day of July, 1913, there is manifest error, 
and file the following assingment of errors com- 
mitted and happening in the said cause upon which 
they will rely in their appeal from said decree. 

1. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to 
dedicate a part of its right of way, granted to it 
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by section 2 of the act of congress entitled: “An Act 
granting lands to aid in the construction of a railroad 
and telegraph line from Lake Superior to Puget 
Sound, on the Pacific Coast, by the Northern Route,” 
approved July 2, 1864, as a public street, and hence 
that it had never lawfully dedicated Railroad Street in 
the City of Spokane as a public street; as alleged 
in the Bill of Complaint. 

2. The Court erred in holding that the strip of 
land designated as ‘Railroad Street’ upon the plat 
of Railroad Addition to Spokane Falls, is not and 
never was a public street or highway. 

3. The Court erred in holding that the Northern 
Pacific Railroad Company did not dedicate a public 
street or highway by and in its plat of Railroad Ad- 
dition to Spokane Falls, executed and filed by it, as 
to that strip of land designated thereon as “Railroad 
Sineet. 

4. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to 
dedicate that strip of land designated upon said plat 
of Railroad Addition to Spokane Falls as “Railroad 
Street” or any part thereof, as a public street or 
highway, or to give the plaintiffs, or any other pur- 
chasers of land from it, abutting upon said “Railroad 
Street,’ any easement or other right therein. 

5. The Court erred in holding that the said North- 
ern Pacific Railroad Company, and its successors, 
held the right of way granted by section 2 of the said 
act of congress, through odd sections of lands by no 
other or different tenure from that by which it 
held its right of way through even numbered sections. 
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6. The Court erred in holding as matter of law 
that the limited fee granted the Northern Pacific 
Railroad Company by section 2 of the said act of 
congress for purposes of right of way had not merged 
in the full, perfect and unlimited fee granted to the said 
Company under section 3 of the said act of congress 
to aid in the building of its lines of railroad when 
title to said odd numbered sections had been earned 
by it and became fully vested in it. 

7. The Court erred in holding that the grant of 
the right of way made by the said act of congress 
was an entirety and was held throughout, that is, 
through odd and even sections of public land, by the 
same tenure and subject to the same limitations. 

8. The Court erred in not holding that a full, 
perfect and unlimited fee simple title to the public 
lands granted to the Northern Pacific Railroad Com- 
pany by section 3 of the said act of congress had 
vested in it before the vesting in it of title to its 
right of way granted by section 2 of said act of 
congress, and hence, that the implied limitations on 
the power to alienate or dedicate any part of its right 
of way had no application to such parts of its right 
of way as extended through odd numbered sections 
of land. 

9. The Court erred in holding and finding that the 
strip of land described on the plat of Railroad Ad- 
dition to Spokane Falls as “Railroad Street” was in 
fact excepted from the dedication of streets made by 
the said plat and reserved wholly and entirely for the 
tracks and use of the Northern Pacific Railroad Com- 


pany. 
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10. The Court erred in holding that the Northern 
Pacific Railroad Company did not intend to dedicate 
Railroad Street, as described upon its said plat of 
Railroad Addition to Spokane Falls, as a public street 
or highway, or to grant or convey to the purchasers 
of property abutting upon said Railroad Street, any 
easement or other right in and to said Railroad Street. 

11. The Court erred in holding and finding that the 
use made by the public of the strip of land called 
“Railroad Street” from 1881 to 1889 with the con- 
sent and acquiescence of the Northern Pacific Rail- 
road Company was wholly insufficient to constitute 
a common law dedication of said strip of land as a 
public street. 

12. The Court erred in holding and finding that 
the sale of lots with reference to the plat of Rail- 
road Addition, shown by the testimony, did not create 
an estoppel in favor of the grantees of said lots and 
their successors against the Northern Pacific Railroad 
Company and its successors to deny that Railroad 
Street as described in the Bill of Complaint was and 
is one of the public streets of the City of Spokane. 

13. The Court erred in holding that the plaintiffs 
do not now have and never did have any easement 
or other right or title in and to that strip of land 
designated as “Railroad Street, upon the plat of Rail- 
road Addition to Spokane Falls, or in or to any part 
thereof. 

14. The Court erred in holding that plaintiffs’ bill 
was without substantial equity, and in dismissing 
the same, and denying the relief therein prayed for. 
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(Signed) GEORGE TURNER AND BERTHA 

TURNER, 
Plaintiffs, 
By TURNER & GERAGHTY. 
POST, AVERY & HIGGINS. 
Solicitors for Plaintiffs. 

Endorsements: Assignment of Errors. 

Service of the within Assignment of Errors, by re- 
ceipt of a true copy thereof, admitted this 25th day 
of Sept., 1913. 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 

Filed Sept. 26; 1213: 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


NO. 1582. 
H. J. SHINN AND WIFE PHOEBE SHINN; 
Plaintiffs, 
US. 


NORTHERN PACIFIC RAILWAW COMER Y Ai 

CORPORATION, 

Defendant. 
ASSIGNMENT OF ERRORS. 

Come now the plaintiffs in the above entitled cause 
and say that in the decree herein made and entered 
on the 15th day of July, 1913, there is manifest error, 
and file the following assignment of errors committed 
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and happening in the said cause upon which they will 
rely in their appeal from said decree: 

1. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to de- 
dicate a part of its right of way, granted to it by 
section 2 of the act of congress entitled: “An Act 
granting lands to aid in the construction of a railroad 
and telegraph line from Lake Superior to Puget Sound 
on the Pacific Coast, by the Northern Route,” ap- 
proved July 2, 1864, as a public street, and hence 
that it had never lawfully dedicated Railroad Street 
in the City of Spokane as a public street, as alleged 
in the Bill of Complaint. 

2. The Court erred in holding that the strip of 
land designated as “Railroad Street” upon the plat 
of Railroad Addition to Spokane Falls, is not and 
never was a public street of highway. 

3. The Court erred in holding that the Northern 
Pacific Railroad Company did not dedicate a public 
street or highway by and in its plat of Railroad 
Addition to Spokane Falls, executed and filed by it, 
as to that strip of land designated thereon as “Rail- 
road Street.” 

4. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to ded- 
icate that strip of land designated upon said plat 
of Railroad Addition to Spokane Falls as “Railroad 
Addition to Spokane Falls as “Railroad Street” or 
any part thereof, as a public street or highway, or 
to give the plaintiffs, or any other purchasers of land 
from it, abutting upon said “Railroad Street,” any 
easement or other right therein. 
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5. The Court erred in holding that the said 
Northern Pacific Railroad Company, and its successors, 
held the right of way granted by section 2 of the said 
act of congress, through odd sections of lands by no 
other or different tenure from that by which it held its 
right of way through even numbered sections. 

6. The Court erred in holding as matter of law 
that the limited fee granted the Northern Pacific 
Railroad Company by section 2 of the said act of con- 
gress for purposes of right of way had not merged 
in the full, perfect and unlimited fee granted to the 
said Company under section 3 of the said act of con- 
gress to aid in the building of its lines of railroad 
when title to said odd numbered sections had been 
earned by it and became fully vested in it. 

7. The Court erred in holding that the grant of 
the right of way made by the said act of congress 
was an entirety and was held throughout, that 1s, 
through odd and even sections of public land, by the 
same tenure and subject to the same limitations. 

8. The Court erred in not holding that a full, per- 
fect and unlimited fee simple title to the public lands 
granted to the Northern Pacific Railroad Company 
by section 3 of the said act of congress and vested in it 
before the vesting in it of title to its right of way granted 
by section 2 of said act of congress, and hence that 
the implied limitations on the power to alienate or 
dedicate any part of its right of way had no application 
to such parts of its right of way as extended through 
odd numbered sections of land. 

9. The Court erred in holding and finding that 
the strip of land described on the plat of Railroad 
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Addition to Spokane Falls as “Railroad Street’’ was 
in fact excepted from the dedication of streets made 
by the said plat and reserved wholly and entirely for 
the tracks and use of the Northern Pacific Railroad 
Company. 

10. The Court erred in holding that the Northern 
Pacific Railroad Company did not intend to dedicate 
Railroad Street, as described upon its said plat of 
Railroad Addition to Spokane Falls, as a public street 
or highway, or to grant or convey to the purchasers 
of property abutting upon said Railroad Street, any 
easement or other right in and to said Railroad Street. 

11. The Court erred in holding and finding that 
the use made by the public of the strip of land called 
“Railroad Street” from 1881 to 1889 with the consent 
and acquiescence of the Northern Pacific Railroad 
Company was wholly insufficient to constitute a com- 
mon law dedication of said strip of land as a public 
street. 

12. The Court erred in holding and finding that 
the sale of lots with reference to the plat of Railrgad 
Addition, shown by the testimony, did not create an 
estoppel in favor of the grantees of said lots and their 
successors against the Northern Pacific Railroad Com- 
pany and its successors to deny that Railroad Street 
as described in the Bill of Complaint was and is one 
of the public streets of the City of Spokane. 

13. The Court erred in holding that the plaintiffs 
do not now have and never did have any easement 
or other right or title in and to that strip of land des- 
ignated as ‘Railroad Street” upon the plat of Rail- 
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road Addition to Spokane Falls, or in or to any part 
thereof. 

14. The Court erred in holding that plaintiffs’ bill 
was without substantial equity, and in dismissing the 
same, and denying the relief therein prayed for. 
(Signed) H. J. SHINNSAND PHOEBESSHINY, 

Plaintiffs, 
By TURNER & GERAGHTY. 
POST, AVERY & HIGGINS: 
Solicitors for Plaintiffs. 

Endorsements: Assignment of Errors. 

Service of the within Assignment of Errors, by re- 
ceipt of a true copy thereof, admitted this 25th day 
Oimoept., 1913: 

(Signed) GRAVES, KIZER & GRAVES 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 

Ines Sie. Ae. 19)15) 

W. H. HARE @teric 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
; Northern Division. 
NO. 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 
NAN, 
Plaintffs, 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 
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ASSIGNMENT OF ERRORS. 

Come now the plaintiffs in the above entitled cause 
and say that in the decree herein made and entered 
on the 15th day of July, 1913, there is manifest error, 
and file the following assignment of errors committed 
and happening in the said cause upon which they 
will rely in their appeal from said decree: 

1. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to ded- 
icate a part of its right of way, granted to it by 
section 2 of the act of congress entitled: “An Act 
granting lands to aid in the construction of a railroad 
and telegraph line from Lake Superior to Puget Sound, 
on the Pacific Coast, by the Northern Route,” ap- 
proved July 2, 1864, as a public street, and hence that 
it have never lawfully dedicated Railroad Street in 
the City of Spokane as a public street, as alleged 
in the Bill of Complaint. 

2. The Court erred in holding that the strip of 
land designated as “Railroad Street” upon the plat 
of Railroad Addition to Spokane Falls, is not and never 
was a public street or highway. 

3. The Court erred in holding that the Northern 
Pacific Railroad Company did not dedicate a public 
street or highway by and in its plat of Railroad Ad- 
dition to Spokane Falls, executed and filed by it, as 
to that strip of land designated thereon as “Railroad 
Steet. 

4. The Court erred in holding that the Northern 
Pacific Railroad Company was without power to de- 
dicate that strip of land designated upon said plat of 
Railroad Addition to Spokane Falls as “Railroad 
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Street”’ or any part thereof, as a public street or 
highway, or to give the plaintiffs, or any other pur- 
chasers of land from it, abutting upon said “Railroad 
Street,’ any easement or other right therein. 

5. The Court erred in holding that the said Nor- 
thern Pacific Railroad Company, and its successors, 
held the right of way granted by section 2 of the 
said act of congress, through odd sections of lands by 
no other or different tenure from that by which it 
held its right of way through even numbered sections. 

6. The Court erred in holding as matter of law 
that the limited fee granted the Northern Pacific 
Railroad Company by section 2 of the said act of con- 
gress for purposes of right of way had not merged 
in the full, perfect and unlimited fee granted to the 
said Company under section 3 of the said act of 
congress to aid in the building of its lines of railroad 
when title to said odd numbered sections had been 
earned by it and became fully vested in it. 

7. The Court erred in holding that the grant of the 
right of way made by the said act of congress was 
an entirety and was held throughout, that is, through 
odd and even sections of public land, by the same 
tenure and subject to the same limitations. 

8. The Court erred in not holding that a full, per- 
fect and unlimited fee simple title to the public lands 
granted to the Northern Pacific Railroad Company 
by section 3 of the said act of congress and vested in 
it before the vesting in it of title to its right of way 
eranted by section 2 of said act of congress, and hence, 
that the implied limitations on the power to alienate or 
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dedicate any part of its right of way had no ap- 
plication to such parts of its right of way as ex- 
tended through odd numbered sections of land. 

9, The Court erred in holding and finding that the 
strip of land described on the plat of Railroad Ad- 
dition to Spokane Falls as “Railroad Street’ was 
in fact excepted from the dedication of streets made 
by the same plat and reserved wholly and entirely 
for the tracks and use of the Northern Pacific Rail- 
road Company. 

10. The Court erred in holding that the Northern 
Pacific Railroad Company did not intend to dedicate 
Railroad Street, as described upon its said plat of Rail- 
road Addition to Spokane Falls, as a public street or 
highway, or to grant or convey to the purchasers 
of property abutting upon said Railroad Street, any 
easement or other right in and to said Railroad Street. 

11. The Court erred in holding and finding that 
the use made by the public of the strip of land called 
“Railroad Street” from 1881 to 1889 with the con- 
sent and acquiescence of the Northern Pacific Rail- 
road Company was wholly insufficient to constitute 
a common law dedication of said strip of land as a 
public street. 

12. The Court erred in holding and finding that 
the sale of lots with reference to the plat of Rail- 
road Addition, shown by the testimony, did not create 
an estoppel in favor of the grantees of said lots and 
their successors against the Northern Pacific Railroad 
Company and its successors to deny that Railroad 
Street as described in the Bill of Complaint was 
and is one of the public streets of the City of Spokane. 
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13. The Court erred in holding that the plaintiffs 
do not now have and never did have any easement or 
other right or title in and to that strip of land de- 
signated as “Railroad Street” upon the plat of Railroad 
Addition to Spokane Falls, or in or to any part thereof. 

14. The Court erred in holding that plaintiffs’ bill 
was without substantial equity, and in dismissing the 
same, and denying the relief therein prayed for. 
(Sioned) W. H. KIERNAN AND CHRIS TiiseE: 

KIERNAN, 

Plaintiffs, 
By TURNER & GERAGHTS 
POST, AVERY & HIGGINS 
Solicitors for Plaintiffs. 

Endorsements: Assignment of Errors. 

Service of the within Assignment of Errors, by re- 
ceipt of a true copy thereof, admitted this 25th day 
Oheoepi, LOTS: 

(Signed) GRAVES, KIZER & GRAVIS 
(Signed) EDWARD J. CANNON. 
. Solicitors for Defendant. 

Filed Sept. 26, 1913. 

W. H. HARES @iewe 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


INO: 1580; 
eee Le WD. HOLLAND COMPANY, A €COR- 
PORATION, 
Plaintiffs. 
Us. 
MOR THBRN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 


me TlON FOR APPBAL. 


The above named plaintiff, H. A. & L. D. Holland 
Company, a corporation, conceiving itself to be ag- 
grieved by the final decree, order and judgment entered 
in the above entitled cause on the 15th day of July, 
1913, hereby appeals therefrom, and from the whole 
thereof, to the United States Circuit Court of Appeals 
for the Ninth Circuit. It prays that this its appeal be 
allowed, and that a transcript of the record, proceed- 
ings and papers upon which said final decree, order and 
judgment was made, duly authenticated, be sent to the 
said United States Circuit Court of Appeals for the 
Ninth Circuit. 

And now at the time of the filing of this peti- 
tion for appeal, the plaintiff files an assignment of errors, 
setting forth separately and particularly each error 
asserted and intended to be urged in the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
your petitioner will ever pray. 
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(Signed) H. A. & L. D. HOLLAND COMPA 
Plaintiff. 
By TURNER & GERAGHTY, 
POST, AVERY & HIGGINS 
Its Solicitors. 
Endorsements: Petition for Appeal. 
Filed September 26, 1913. 
W. H. HARE Glen 
By F. C. NASH, "Bepuns 
Service of within petition for appeal, by receipt of a 
true copy thereof, admitted this 25th day of Septem- 
ber, 1913. 
(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 


In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1581. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPARRGe: 
CORPORATION, 

Defendant. 

PEO CerOR APPEAL 

The above named plaintiffs, George Turner and 

Bertha Turner, conceiving themselves to be aggrieved 

by the final decree, order and judgment entered in the 

above entitled cause on the 15th day of July, 1913, 

hereby appeal therefrom, and from the whole thereof, 
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to the United States Circuit Court of Appeals for the 
Ninth Circuit. They pray that this their appeal be 
allowed, and that a transcript of the record, proceed- 
ings and papers upon which said final decree, order and 
judgment was made, duly authenticated, be sent to the 
said United States Circuit Court of Appeals for the 
Ninth Circuit. 

And now at the time of the filing of this petition 
for appeal, the plaintiffs file an assignment of errors, 
setting forth separately and particularly each error 
asserted and intended to be urged in the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
your petitioners will ever pray. 

(Signed) GEORGE TURNER AND BERTHA 
TURNER, 
Plaintiffs. 
By TURNER & GERAGHTY, 
POST, AVERY Wa Cekys: 
Solicitors for Plaintiffs. 

Endorsements: Petition for Appeal. 

Filed September 26, 1913. 

Vi whe bik Cleric 
Bye Ga Nias, Deputy: 

Service of the within petition for appeal, by receipt 
of true copy thereof, admitted this 25th day of Sep- 
tember, 1913. 

(Signed) GRAVES, KIZER & GRAVES, 
(Signed) EDWARD J. CANNON, 
Solicitors for Defendant. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1582. 
H. J. SHINN AND PHOEBE SHINN, 
VS. Plaintiffs. 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, Defendant. 


PETITION@FO@R APPEAIZ 

The above named plaintiffs, H. J. Shinn and Phoebe 
Shinn, conceiving themselves to be aggrieved by the 
final decree, order and judgment entered in the above 
entitled cause on the 15th day of July, 1913, hereby 
appeal therefrom, and from the whole thereof, to the 
United States Circuit Court of Appeals for the Ninth 
Circuit. They pray that this their appeal be allowed, 
and that a transcript of the record, proceedings and 
papers upon which said final decree, order and judg- 
ment was made, duly authenticated, be sent to the said 
United States Circuit Court of Appeals for the Ninth 
Circuit. 

And now at the time of the filing of this petition 
for appeal, the plaintiffs file an assignment of errors, set- 
ting forth separately and particularly each error as- 
serted and intended to be urged in the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
your petitioners will ever pray. 

(Signed) H. J. SHINN AND PHOEBE SHINN, 
Plaintiffs. 
By TURNER & GERAGHTY. 
POST, AVERY & HIGGINS 
Solicitors for Plaintiffs. 
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Endorsements: Petition for Appeal. 
Filed September 26, 1913. 
W. Ho HARE Clerk: 
By F. Co NASER Weputy, 
Service of the within Petition for Appeal, by receipt 
of a true copy thereof, admitted this 25th day of Sep- 
tember, 1913. 
(oiened) GRAVES, KIZER & GRAVES. 
((Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 


In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1586. 
W. H. KIERNAN AND CHISTINE B. KIERNAN, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
PETITION FOR APEBAL. 

The above named plaintiffs, W. H. Kiernan and 
Christine B. Kiernan, conceiving themselves to be 
agerieved by the final decree, order and judgment 
entered in the above entitled cause on the 15th day of 
July, 1913, hereby appeal therefrom, and from the 
whole thereof, to the United States Circuit Court of 
Appeals for the Ninth Circuit. They pray that this 
their appeal be allowed, and that a transcript of the 
record, proceedings and papers upon which said final 
decree, order and judgment was made, duly authenti- 
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cated, be sent to the said United States Circuit Court 
of Appeals for the Ninth Circuit. 

And now at the time of the filing of this petition for 
appeal, the plaintiffs file an assignment of errors, set- 
ting forth separately and particularly each error as- 
serted and intended to be urged in the United States 
Circuit Court of Appeals for the Ninth Circuit, and 
your petitioners will ever pray. 

(Signed) W. H. KIERNAN AND CHRISTiee: 
KIERNAN, 
Plaintiffs. 
By TURNER & GERAGHIS 
POST, AVERY & HIGGINS 
Solicitors for Plaintiffs. 
Endorsements: Petition for Appeal. 
Piled Seprember 26,1913: iti 
W. H. HARE @lewk: 
By F. C. NASH, Deputy: 

Service of the Within Petition for Appeal, by receipt 
of a true copy thereof, admitted this 25th day of Sep- 
tember, 1913. 

(Signed) GRAVES, KIZER & GRAVES 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 
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In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 
eee ce I, DPD. HOLLAND COMPANY, A COR- 

PORATION, 

Plaintiff. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
ORDER ALLOWING APPEAL: 

On this 26th day of September, 1913, came the above 
named H. A. & L. D. Holland Company, a corporation, 
plaintiff, by Turner & Geraghty and Post, Avery & 
Higgins, its solicitors, and moved the Court to allow 
pieappeal trom the decree of this Court herein ren- 
dered and entered on the 15th day of July, 1913, in 
favor of the defendant and against the plaintiff, to 
the United States Circuit Court of Appeals for the 
Ninth Circuit, and filed the plaintiff's assignment of 
errors. 

On the filing of said assignment of errors by said 
plaintiff, the Court does hereby allow said appeal, and 
orders that a certified copy of the record, proceedings 
and papers upon which said decree appealed from was 
based or rendered, duly authenticated, be forthwith 
transmitted to the United States Circuit Court of Ap- 
peals for the Ninth Circuit; but inasmuch as the above 
entitled cause was by stipulation of counsel, in open 
court, and by order of the Court made thereon, consoli- 
dated for purposes of trial and of appeal with the fol- 
lowing named causes, to-wit. 
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George Turner and Bertha Turner vs. Northern 
Pacific Railway Company, numbered 1581; H. J. Shinn 
and Phoebe Shinn vs. Northern Pacific Railway Com- 
pany, numbered 1582, and W. H. Kiernan and Chris- 
tine B. Kiernan vs. Northern Pacific Railway Com- 
pany, numbered 1586. 

IT IS ORDERED, That the papers on appeal in all 
the said causes be bound up together as one record and 
entitled as one consolidated cause, and that the testi- 
mony taken on the trial in the said consolidated cause 
stand as the testimony in the appellate court in each 
of the said causes. 

Done in open Court this 26th day of September, 
1: 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Order Allowing Appeal. 

Filed September 26, 19135, 

W. H. HAREMG@ler 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


NO. 1581. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 
ORDER ALLOWING APPEAL. 
On this 26th day of September, 1913, came the above 
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named George Turner and Bertha Turner, plaintiffs, 
by Turner & Geraghty and Post, Avery & Higgins, 
their solicitors, and moved the Court to allow an ap- 
peal from the decree of this Court herein rendered 
and entered on the 15th day of July, 1913, in favor of 
the defendant and against the plaintiffs, to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
and filed the plaintiffs’ assignment of errors. 

On the filing of said assignment of errors by said 
plaintiffs, the Court does hereby allow said appeal, and 
orders that a certified copy of the record, proceedings 
and papers upon which said decree appealed from was 
based or rendered, duly authenticated, be forthwith 
transmitted to the United States Circuit Court of Ap- 
peals for the Ninth Circuit; but inasmuch as the above 
entitled cause was by stipulation of counsel, in open 
court, and by order of the Court made thereon, con- 
solidated for purposes of trial and of appeal with the 
following named causes, to-wit: 

H. A. & L. D. Holland Company vs. Northern Pa- 
cific Railway Company, numbered 1580; H. J. Shinn 
and Phoebe Shinn vs. Northern Pacific Railway Com- 
pany, numbered 1582, and W. H. Kiernan and Chris- 
tine B. Kiernan vs. Northern Pacific Railway Com- 
pany, numbered 1586. 

IT IS ORDERED, That the papers on appeal in 
all the said causes be bound up together as one record 
and entitled as one consolidated cause, and that the 
testimony taken on the trial in the said consolidated 
cause stand as the testimony in the appellate court in 
each of the said causes. 
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Done in open Court this 26th day of September, 
LORS: 
(Signed) FRANK H. RUDKIN, Judge. 
Endorsements: Order Allowing Appeal. 
Filed September 26, 1913. 
W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington. 
Northern Division. 
N© se2. 

H. J. SHINN AND PHOEBE SHINN, 

Plaintiffs. 
DS. 

NORTHERN PACIFIC RAILWAY COME a.: 

CORPORATION, 

Defendant. 
ORDER ALLOWING APPEME 

On this 26th day of September, 1913, came the above 
named H. J. Shinn and Phoebe Shinn, plaintiffs, by 
Turner & Geraghty and Post, Avery & Higgins, their 
solicitors, and moved the Court to allow an appeal from 
the decree of this Court herein rendered and entered 
on the 15th day of July, 1913, in favor of the defend- 
ant and against the plaintiffs, to the United States Cir- 
cuit Court of Appeals for the Ninth Circuit and filed 
the plaintiffs’ assignment of errors. 

On the filing of said assignment of errors by said 
plaintiffs, the Court does hereby allow said appeal, and 
orders that a certified copy of the record, proceedings 
and papers upon which said decree appealed from was 
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based or rendered, duly authenticated, be forthwith 
transmitted to the United States Circuit Court of Ap- 
peals for the Ninth Circuit; but inasmuch as the above 
entitled cause was by stipulation of counsel, in open 
court, and by order of the Court made thereon, con- 
solidated for purposes of trial and of appeal with the 
following named causes, to-wit: 

H. A. & L. D. Holland Company vs. Northern Pa- 
cific Railway Company, numbered 1580; George Turner 
and Bertha Turner vs. Northern Pacific Railway Com- 
pany, numbered 1581, and W. H. Kiernan and Chris- 
tine B. Kiernan vs. Northern Pacific Railway Com- 
pany, numbered 1586. 

IT IS ORDERED, That the papers on appeal in all 
the said causes be bound up together as one record 
and entitled as one consolidated cause, and that the 
testimony taken on the trial in the said consolidated 
cause stand as the testimony in the appellate court in 
each of the said causes. 

Done in open Court this 26th day of September, 
tS. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Order Allowing Appeal. 

Filed September 26, 1913. 

Wao HS lARE, Clerk: 
By F. C. Nash, Deputy. 


402 H. A. & LD, Hele o., ck Cl. Fos, 


In the District Court of the United States for the East- 
ern District of Washington, 
Northern Division. 
NO. 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, 

Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
ORDER ALLOWING APPEAL. 

On this 26th day of September, 1913, came the 
above named W. H. Kiernan and Christine B. Kiernan, 
plaintiffs, by Turner & Geraghty and Post, Avery & 
Higgins, their solicitors, and moved the Court to allow 
an appeal from the decree of this Court herein rendered 
and entered on the 15th day of July, 1913, in favor 
of the defendant and against the plaintiffs, to the 
United States Circuit Court of Appeals for the Ninth 
Circuit and filed the plaintiffs’ assignment of errors. 

On the filing of said assignment of errors by said 
plaintiffs, the Court does hereby allow said appeal, and 
orders that a certified copy of the record, proceedings 
and papers upon which said decree appealed from was 
based or rendered, duly authenticated, be forthwith 
transmitted to the United States Circuit Court of Ap- 
peals for the Ninth Circuit; but inasmuch as the above 
entitled cause was by stipulation of counsel, in open 
court, and by order of the court made thereon, con- 
solidated for purposes of trial and of appeal with the 
following named causes, to-wit: 
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H. A. & L. D. Holland Company vs. Northern Pa- 
cific Railway Company, numbered 1580; George Tur- 
ner and Bertha Turner vs. Northern Pacific Railway 
Company, numbered 1581, and H. J. Shinn and Phoebe 
Shinn vs. Northern Pacific Railway Company, num- 
bered 1582. 

IT IS ORDERED, That the papers on appeal in all 
the said causes be bound up together as one record and 
entitled as one consolidated cause, and that the testi- 
mony taken on the trial in the said consolidated cause 
stand as the testimony in the appellate court in each 
of the said causes. 

Done in open Courth this 26th day of September, 
913. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Order Allowing Appeal. 

Filed September 26, 1913. 

W. Ee EAR, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
; Northern Division. 


NO. 1580. 
H. A & L. D. HOLLAND COMPANY, A COR- 
PORATION, 
Plaintiff, 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 


CORPORATION, 
Defendant. 
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ORDER FIXING AMOUNT OF BOND ON 

Pee AL, 

Upon the application of plaintiff’s solicitors for 
an order fixing the amount of a bond for costs upon 
its appeal of this cause to the United States Circuit 
Court of Appeals for the Ninth Circuit, it is by the 
Court 

ORDERED, That such bond be given and filed in 
the sum of Five Hundred Dollars. 

Done in open court this 26th day of September, 1913. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements. Order Fixing Amount of Bond on 
Appeal. 

Filed) Sept. 26, 1913: 

W. H. HARE, Clem. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


NO, 1581. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs, 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 
ORDER FIXING AMOUNT OF BOND ON 
APPEAL, 
Upon the application of plaintiff’s solicitors for an 
order fixing the amount of a bond for costs upon their 
appeal of this cause to the United States Circuit Court 
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of Appeals for the Ninth Circuit, it is by the Court 
ORDERED, That such bond be given and filed in 
the sum of Five Hundred Dollars. 
Done in open court this 26th day of September, 1913. 
(Signed) FRANK H. RUDKIN, Judge. 
Endorsements: Order fixing Amount of Appeal 
Bond. 
Iiled Sept. 26, 1913. 
WE ELAR ES Clerk: 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


NOs 1382, 
fee oiINN AND PHOEBE SHINN, 
Plaintiffs, 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 
ORDER FIXING AMOUNT OF BOND ON 
(ede Oye Ly 
Upon the application of plaintiff’s solicitors for an 
order fixing the amount of a bond for costs upon their 
appeal of this cause to the United States Circuit Court 
of Appeals for the Ninth Circuit, it is by the Court 
ORDERED, That such bond be given and filed in 
the sum of Five Hundred Dollars. 
Done in open court this 26th day of September, 1913. 
(Signed) FRANK H. RUDKIN, Judge. 
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Endorsements: Order fixing Amount of Appeal 
Bond. 
Filed Sept. 26, 1993: 
W. H. HAREM @lege 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 
NO. 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, 

Plaintiffs, 
US. 
NORTHERN PACIFIC RAILWAY COMPA a. 

CORPORATION, 

Defendant. 
ORDER FIXING AMOUNT OF BOND ON 
PETE IE AL, 

Upon the application of plaintiff’s solicitors for an 
order fixing the amount of a bond for costs upon their 
appeal of this cause to the United States Circuit Court 
of Appeals for the Ninth Circuit, it is by the Court 

ORDERED, That such bond be given and filed in 
the sum of Five Hundred Dollars. 

Done in open court this 26th day of September, 1913. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements. Order Fixing Amount of Bond on 
Appeal. 

Filed Sept. 26) 12137 

W. H. HARE? Clene 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 


pee L. D. HOLLAND COMPANY, A COR- 
PORATION, 
Plaintiff, 
Us. 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 


BOND -ON APPEAL. 

POW ALL MEN BY THESE PRESENTS: 
That the H. A. & L. D. Holland Company, a corpor- 
ation, as principal, and The Title Guaranty & Surety 
Company, a corporation, as surety, are held and firmly 
bound unto the Northern Pacific Railway Company, 
a corporation, in the sum of Five Hundred Dollars, 
to be paid to the said Northern Pacific Railway 
Company, for the payment of which, well and truly to 
be made, we bind ourselves jointly and severally, and 
each of our successors and assigns, firmly by these 
presents. 

Sealed with our seals and dated this 26th day of 
September, 1913. 

Whereas, the above named plaintiff has prosecuted 
an appeal to the United States Circuit Court of 
Appeals for the Ninth Circuit, to reverse a decree 
rendered in the above entitled cause in the District 
Court of the United States for the Eastern District 
of Washington, Northern Division, on the 15 day of 
July, 1913. 
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Now, therefore, the condition of this obligation 
is such that if the above named plaintiff, H. A. & L. 
D. Holland Company, a corporation, shall prosecute 
said appeal to effect and answer all damages and 
costs if it fails to make its plea good, then this obli- 
gation shall be void; otherwise the same shall be and 
remain in full force and virtue. 

(Signed) H. A. & L. D. HOLLAND COME 
Principal. 
By H. A. HORE 
President. 
(Signed) THE TITLE GUARANTY & SURETY 
COMPANY. 
(Seal) By SAM’L. GALEAN® 
Attorney in Fact. 
THOMAS MALONEY, 
Attorney in Fact. 
State of Washington, 
County of Spokane,—ss. 

On this 26 day of September, 1913, before me, per- 
sonally appeared Thomas Maloney, attorney in fact 
of The Title Guaranty & Surety Company, with 
whom I am personally acquainted, who being by me 
first duly sworn, stated that he is the attorney 
in fact of said The Title Guaranty & Surety Company, 
a corporation; that he knows the corporate seal of said 
Company; that it was affixed to the foregoing in- 
strument by order of the Board of Directors of said 
Company, and that he signed said instrument as at- 
torney in fact of said corporation by authority of 
said Board of Directors; and the said Thomas Maloney 
acknowledged said instrument to be the free act and 
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deed of said corporation; that said The Title Guaranty 
& Surety Company is doing business as a surety com- 
pany in the State of Washington, and is authorized 
to execute this bond, and that it is worth more than 
double the amount of this bond in property within 
the State of Washington, not exempt from execution. 

(Signed) Wineries 
Notary Public in and for the State, of Washington, 
Residing at Spokane, Washington. 
(Seal) 
The foregoing bond is approved, both as to form and 
sufficiency of surety, this 26 day of September, 1913. 
(Signed) FRANK H. RUDKIN, Judge. 
Endorsements: Bond on Appeal. 
filed) Sept. 26, 1913. 
W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United) States for the 
Eastern District of Washington 
Northern Division. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US, 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
BOND ON APPEAL. 

MO) eAbi MEN BY THESE PRESENTS: 
That we, George Turner and Bertha Turner, as prin- 
cipals, and the Title Guaranty & Surety Company, a cor- 
poration, as surety, are held and firmly bound unto the 
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Northern Pacific Railway Company, a corporation, in 
the sum of Five Hundred Dollars, to be paid to the 
said Northern Pacific Railway Company, for the pay- 
ment of which, well and truly to be made, we bind our- 
selves jointly and severally, and each of our successors 
and assigns, firmly by these presents. 

Sealed with our seals and dated this 26th day of Sep- 
tember, 1913. 

Whereas, the above named plaintiffs have prosecuted 
an appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to reverse a decree ren- 
dered in the above entitled cause in the District Court 
of the United States for the Eastern District of Wash- 
ington, Northern Division, on the 15th day of July, 
1913. 

Now, therefore, the condition of this obligation is 
such that if the above named plaintiffs, George Tur- 
ner and Bertha Turner, shall prosecute said appeal to 
effect and answer all damages and costs if they fail 
to make their plea good, then this obligation shall be 
void; otherwise the same shall be and remain in full 
force and virtue. 

(Signed) GEORGE TURNER. 
BERTHA TURNER. 
Principals. 
By Turner & Geraghty, 
Their Solicitors. 
(Signed) THE TITLE GUARANTY & SURES 
COMPANY. 
(Seal) SAML. GALLAND, 
Attorney in Fact. 
THOMAS MALONEY, 
Attorney in Fact. 
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State of Washington, 
County of Spokane.—ss. 

On this 26th day of September, 1913, before me, per- 
sonally appeared Thomas Maloney, attorney in fact 
of The Title Guaranty & Surety Company, with whom 
I am personally acquainted, who being by me first duly 
sworn, stated that he is the attorney in fact of said 
The Title Guaranty & Surety Company, a corporation ; 
that he knows the corporate seal of said company; that 
it was affixed to the foregoing instrument by order of 
the Board of Directors of said Company, and that he 
signed said instrument as attorney in fact of said cor- 
poration by authority of said Board of Directors; and 
the said Thomas Maloney acknowledged said instru- 
ment to be the free act and deed of said corporation; 
that said The Title Guaranty & Surety Company is 
doing business as a surety company in the State of 
Washington, and is authorized to execute this bond, 
and that it is worth more than double the amount of 
this bond in property within the State of Washing- 
ton, not exempt from execution. 

(Signed) J. OAKLAND. 
Notary Public in and for the State of Washington, 

Residing at Spokane, Washington. 

(Seal) 

The foregoing bond is approved, both as to form 
and sufficiency of surety, this 26th day of September, 
1OT3. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Bond on Appeal. 

Piledeseprember 26, 1913. 

W. H. HARB Clerk 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington 
Northern Division. 
A. J. SHINN AND PH@EBE SHINN, 
Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION; 

Defendant. 
BOND ON AE rPEAL: 

KNOW ALL MEN BY THESE PRESSE. 
That we, H. J. Shinn and Phoebe Shinn, as principals, 
and The Title Guaranty & Surety Company, a corpora- 
tion, as surety, are held and firmly bound unto the 
Northern Pacific Railway Company, a corporation, in 
the sum of Five Hundred Dollars, to be paid to the 
said Northern Pacific Railway Company, for the pay- 
ment of which, well and truly to be made, we bind 
ourselves jointly and severally, and each of our suc- 
cessors and assigns, firmly by these presents. 

Sealed with our seals and dated this 26th day of 
September, 1913. 

Whereas, the above named plaintiffs have prosecuted 
an appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to reverse a decree ren- 
dered in the above entitled cause in the District Court 
of the United States for the Eastern District of Wash- 
ington, Northern Division, on the 15th day of July, 
LOWS: 

Now, therefore, the condition of this obligation is 
such that if the above named plaintiffs, H. J. Shinn 
and Phoebe Shinn, shall prosecute said appeal to ef- 
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fect and answer all damages and costs if they fail to 
make their plea good, then this obligation shall be 
void; otherwise the same shall be and remain in full 
force and virtue. 

(Signed) HD je SHiNix: 
PHOP BE SEIN 
Principals. 
By Turner & Geraghty, Their Solicitors. 
(ened) THE TITLE GUARANTY & SURETY 
COMPANY. 
By SAM’L. GALLAND, 
Attorney in Fact. 
(Seal) THOMAS MALONEY, 
Attorney in Fact. 
State of Washington, 
County of Spokane.—ss. 

On this 26th day of September, 1913, before me, per- 
sonally appeared Thomas Maloney, attorney in fact of 
The Title Guaranty & Surety Company, with whom I 
am personally acquainted, who being by me first duly 
sworn, stated that he is the attorney in fact of said 
The Title Guaranty & Surety Company, a corporation; 
that he knows the corporate seal of said Company; that 
it was affixed to the foregoing instrument by order of 
the Board of Directors of said Company, and that he 
signed said instrument as attorney in fact of said cor- 
poration by authority of said Board of Directors; and 
the said Thomas Maloney acknowledged said instru- 
ment to be the free act and deed of said corporation; 
that said The Title Guaranty & Surety Company is 
doing business as a surety company in the State of 
Washington, and is authorized to execute this bond, 
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and that it is worth more than double the amount of 
this bond in property within the State of Washington, 
not exempt from execution. 

(Signed) J. OAKLAND. 
Notary Public in and for the State of Washington, 

Residing at Spokane, Washington. 

(Seal) 

The foregoing bond is approved, both as to form and 
and sufficiency of surety, this 26th day of Septem- 
ber, 1913. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Bond on Appeal. 

Filed September 26, 1913. 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 

W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, 
Plaintiffs. 
Us. 
NORTHERN PACIFIC RAILWAY COMES... 
CORPORATION, 
Defendant. 
BOND ON APPEAL 
KNOW ALL MEN BY THESE PRESE is: 
That we, W. H. Kiernan and Christine B. Kiernan, as 
principals, and The Title Guaranty & Surety Com- 
pany, a corporation, as surety, are held and firmly 
bound unto the Northern Pacific Railway Company, 
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a corporation, in the sum of Five Hundred Dollars, to 
be paid to the said Northern Pacific Railway Com- 
pany, for the payment of which, well and truly to be 
made, we bind ourselves jointly and severally, and 
each of our successors and assigns, firmly by these 
presents. 

Sealed with our seals and dated this 26th day of 
September, 1913. 

Whereas, the above named plaintiffs have prosecuted 
an appeal to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to reverse a decree rendered 
in the above entitled cause in the District Court of the 
United States for the Eastern District of Washing- 
ton, Northern Division, on the 15th day of July, 1913. 

Now therefore, the condition of this obligation is 
such that if the above named plaintiffs, W. H. Kiernan 
and Christine B. Kiernan, shall prosecute said appeal 
to effect and answer all damages and costs if they fail 
to make their plea good, then this obligation shall be 
void; otherwise the same shall be and remain in full 
force and virtue. 

(siened) W. H. KIERNAN. 
(Signed) CHRISTINE B. KIERNAN. 
Principals. 
By Turner & Geraghty, Their Solicitors. 
(eiemed) THE TITLE GUARANTY & SURETY 
COMPANY. 
By SAM’L. GALLAND, 
Attorney in Fact. 
(Seal) THOMAS MALONEY, 
Attorney in Fact. 
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State of Washington, 
County of Spokane.—ss. 

On this 26th day of September, 1913, before me, 
personally appeared Thomas Maloney, attorney in fact 
of The Title Guaranty & Surety Company, with whom 
fam personally acquainted, who being by me first duly 
sworn, stated that he is the attorney in fact of said 
The Title Guaranty & Surety Company, a corporation; 
that he knows the corporate seal of said Company; that 
it was affixed to the foregoing instrument by order 
of the Board of Directors of said Company, and that 
he signed said instrument as attorney in fact of said 
corporation by authority of said Board of Directors; 
and the said Thomas Maloney acknowledged said in- 
strument to be the free act and deed of said corpora- 
tion; that said The Title Guaranty & Surety Company 
is doing business as a surety company in the State of 
Washington, and is authorized to execute this bond, 
and that it is worth more than double the amount of 
this bond in property within the State of Washington, 
not exempt from execution. 

(Seal) (Signed) J. OAKLAND, 
Notary Public in and for the State of Washington, 

Residing at Spokane, Washington. 

The foregoing bond is approved, both as to form 
and sufficiency of surety, this 26th day of Septem- 
ber, 1913. 

(Signed) FRANK H. RUDKIN, Judge. 

Endorsements: Bond on Appeal. 

Filed September 26, 1913. 

W. H. HARER@iene 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1580. 
Pees a Lb. Db. HOLLAND COMPANY, A COR- 

PORATION, 

Plaintiff. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
CITATION. 
(Lodged Copy) 

United States of America.—ss. 

The President of the United States, to the North- 
ern Pacific Railway Company, a corporation, and to 
Mr. E. J. Cannon, and Messrs. Graves, Kizer & 
Graves, its solicitors, GREETING: 

You are hereby cited and admonished to be and ap- 
pear at a session of the United States Circuit Court 
of Appeals for the Ninth Circuit, to be held at the 
city of San Francisco, California, within thirty days 
from the date hereof, pursuant to the order allowing 
an appeal filed in the office of the Clerk of the Dis- 
trict Court of the United States in and for the East- 
ern District of Washington, Northern Division, where- 
in the H. A. & L. D. Holland Company, a corporation, 
is plaintiff and appellant, and the Northern Pacific 
Railway Company, a corporation, is defendant and ap- 
pellee, to show cause, if any there be, why the decree 
rendered against the said plaintiff and appellant should 
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not be corrected, and why speedy justice should not be 
done to the parties in that behalf. 

WITNESS, the Honorable Edward Douglass White, 
Chief Justice of the Supreme Court of the United 
States of America, this 26th day of September, A. D. 
1913, and of the independence of the United States 
the one hundred and thirty-seventh. 

(Signed) FRANK H. RUDKIN, 
United States District Judge. 

Attest: (Signed) W. H. HARE Glen: 

(Seal) By Frank C. Nash, Deputy. 

Due and personal service of the above Citation made 
and admitted, and receipt of a copy thereof, acknowl- 
edged this 26th day of September, 1913. 

(Signed) GRAVES, KIZER & GRAVES 
(Signed) EDWARD J. CANNON. 

Solicitors for Northern Pacific Railway Company. 

Endorsements: Citation (Lodged Copy). 

Filed September 26, 1913. 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1581. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 
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CITATION, 
(Lodged Copy) 
United States of America.—ss. 

The President of the United States, to the Northern 
Pacific Railway Company, a corporation, and to Mr. 
E. J. Cannon, and Messrs. Graves, Kizer & Graves, 
its solicitors, GREETING: 

You are hereby cited and admonished tc be and ap- 
pear at a session of the United States Circuit Court of 
Appeals for the Ninth Circuit, to be held at the city 
of San Francisco, California, within thirty days from 
the date hereof, pursuant to the order allowing an ap- 
peal filed in the office of the Clerk of the District 
Court of the United States in and for the Eastern 
District of Washington, Northern Division, wherein 
George Turner and Bertha Turner, are plaintiffs and 
appellants, and the Northern Pacific Railway Com- 
pany, a corporation, is defendant and appellee, to show 
cause, if any there be, why the decree rendered against 
the said plaintiffs and appellants should not be cor- 
rected, and why speedy justice should not be done to 
the parties in that behalf. 

WITNESS, the Honorable Edward Douglass White, 
Chief Justice of the Supreme Court of the United 
States of America, this 26th day of September, A. D. 
1913, and of the independence of the United States 
the one hundred and thirty-seventh. 

(Signed) FRANK H. RUDKIN, 
United States District Judge. 
Attest: (Signed) W. H. HARE, Clerk. 
(Seal) By Frank C. Nash, Deputy. 
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Due and personal service of the above Citation made 
and admitted, and receipt of a copy thereof, acknowl- 
edged this 26th day of September, 1913. 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 

Solicitors for Northern Pacific Railway Company. 

Endorsements: Citation (Lodged Copy). 

Filed September 2651913: 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 


In the District Court of the Umited States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1582. 
H. J. SHINN AND PHOEBE SHINN, 
Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 
Defendant. 


CITATION. 
(Lodged Copy) 
United States of America.—ss. 

The President of the United States, to the Northern 
Pacific Railway Company, a corporation, and to Mr. 
E. J. Cannon, and Messrs. Graves, Kizer & Graves, its 
solicitors, GREETINGS: 

You are hereby cited and admonished to be and ap- 
pear at a session of the United States Circuit Court of 
Appeals for the Ninth Circuit, to be held at the city of 
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San Francisco, California, within thirty days from the 
date hereof, pursuant to the order allowing an appeal 
filed in the office of the Clerk of the District Court 
of the United States in and for the Eastern District of 
Washington, Northern Division, wherein H. J. Shinn 
and Phoebe Shinn, are plaintiffs and appellants, and 
the Northern Pacific Railway Company, a corpora- 
tion, is defendant and appellee, to show cause, if any 
there be, why the decree rendered against the said 
plaintiffs and appellants should not be corrected, and 
why speedy justice should not be done to the parties 
in that behalf. 

WITNESS, the Honorable Edward Douglass White, 
Chief Justice of the Supreme Court of the United 
States of America, this 26th day of September, A. D. 
1913, and of the independence of the United States 
the one hundred and thirty-seventh. 

(Signed) FRANK H. RUDKIN, 
United States District Judge. 

Attest: (Siened) Well) EIAkES Clerk 

(Seal) By Frank C. Nash, Deputy. 

Due and personal service of the above Citation made 
and admitted, and receipt of a copy thereof, acknowl- 
edged this 26th day of September, 1913. 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Northern Pacific Railway Company. 

Endorsements: Citation (Lodged Copy). 

Filed September 26, 1913. 

W. HH. HARE Glens 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 


NO. 1586. 


W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, 

Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPA: 

CORPORATION, 

Defendant. 
Ch keN: 
(Lodged Copy) 
United States of America.—ss. 

The President of the United States, to the Northern 
Pacific Railway Company, a corporation, and to Mr. 
EK. J. Cannon, and Messrs. Graves, Kizer & Graves, 
its solicitors, GREETING: 

You are hereby cited and admonished to be and ap- 
pear at a session of the United States Circuit Court of 
Appeals for the Ninth Circuit, to be held at the city 
of San Francisco, California, within thirty days from 
the date hereof, pursuant to the order allowing an 
appeal filed in the office of the Clerk of the District 
Court of the United States in and for the Eastern Dis- 
trict of Washington, Northern Division, wherein W. 
H. Kiernan and Christine B. Kiernan, are plaintiffs 
and appellants, and the Northern Pacific Railway 
Company, a corporation, is defendant and appellee, to 
show cause, if any there be, why the decree rendered 
against the said plaintiffs and appellants should not be 
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corrected, and why speedy justice should not be done 
to the parties in that behalf. 

WITNESS, the Honorable Edward Douglass 
White, Chief Justice of the Supreme Court of the 
United States of America, this 26th day of September, 
A. D. 1913, and of the independence of the United 
States the one hundred and thirty-seventh. 

(Signed) FRANK H. RUDKIN, 
United States District Judge. 

Attest: (Signed) W. H. HARE, Clerk. 

(Seal) By Frank C. Nash, Deputy. 

Due and personal service of the above Citation 
made and admitted, and receipt of a copy thereof, 
acknowledged this 26th day of September, 1913. 

(ened) GRAVES, KIZER & GRAVES: 
(Signed) EDWARD J. CANNON. 
Solicitors for Northern Pacific Railway Company. 

Endorsements: Citation (Lodged Copy). 

Filed September 26, 1913. 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 
NO. 1580. 
H. A. & L. D. HOLLAND COMPANY See] 
PORATION, Plaintiff. 
US. 
NORTHERN PACIFIC RAILWAY COMPA: 

CORPORATION, Defendant. 

PRAECIPE. 
TO Weis CEERK OF SAID COURT 

You will please certify and transmit to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
the following records, proceedings and papers in the 
above entitled cause: 

Bill of Complaint, Answer and Decree; abstract and 
condensation of testimony; Exhibits introduced upon 
the trial, being Nos. 1 to 55, both numbers inclusive, 
and all papers and proceedings on appeal. 

(Signed) TURNER & GERAGHTY. 
(Signed) POST, AVERY & HIGGINS 
Solicitors for Plaintiffs. 

Service of the within Praecipe, by receipt of a true 
copy thereof, admitted this 25th day of September, 
HOTS: 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 

Endorsements: Praecipe. 

Filed September 26, 1913. 

W. H. HARE (Giese 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 
NO. 1581. 
GEORGE TURNER AND BERTHA TURNER, 
Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
PRABCIRE. 
mOniHE CLERK OF SAID COURT: 

You will please certify and transmit to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
the following records, proceedings and papers in the 
above entitled cause: 

Bill of Complaint, Answer and Decree; abstract and 
condensation of testimony; Exhibits introduced upon 
the trial, being Nos. 1 to 55, both numbers inclusive, 
and all papers and proceedings on appeal. 

(Signed) TURNER & GERAGHTY. 
(siened) POST, AVERY & HIGGINS. 
Solicitors for Plaintiffs. 

Service of the within Praecipe, by receipt of a true 
copy thereof, admitted this 25th day of September, 
O13. 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Solicitors for Defendant. 

Endorsements: Praecipe. 

Filed September 26, 1913. 

W. H. HARE, Clerk. 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 
NOw 1sezZ: 

H. J. SHINN AND IPHOEBE SHINN 

Plaintiffs. 
US. 

NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
eleva C Ile, 
TO THE CLERK OF SAID Covi 

You will please certify and transmit to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
the following records, proceedings and papers in the 
above entitled cause: 

Bill of Complaint, Answer and Decree; abstract and 
condensation of testimony; Exhibits introduced upon 
the trial, being Nos. 1 to 55, both numbers inclusive, 
and all papers and proceedings on appeal. 

(Signed) TURNER & GERAGHTY. 
(Signed) POST, AVERY & HIGGINS. 
Solicitors for Plaintiffs. 

Service of the within Praecipe, by receipt of a true 
copy thereof, admitted this 25th day of September, 
(OFS 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Attorneys for Defendant. 

Endorsements: Praecipe. 

Filed September 26, 1913. 

W. H. HARES@ierk 
By F. C. Nash, Deputy. 
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In the District Court of the United States for the 
Eastern District of Washington, 
Northern Division. 
NO. 1586. 
W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, 

Plaintiffs. 
US. 
NORTHERN PACIFIC RAILWAY COMPANY, A 

CORPORATION, 

Defendant. 
PRAECIPE: 
mente CLERK OF SAID COURT: 

You will please certify and transmit to the United 
States Circuit Court of Appeals for the Ninth Circuit, 
the following records, proceedings and papers in the 
above entitled cause: 

Bill of Complaint, Answer and Decree; abstract and 
condensation of testimony; Exhibits introduced upon 
the trial, being Nos. 1 to 55, both numbers inclusive, 
and all papers and proceedings on appeal. 

(Signed) TURNER & GERAGHTY. 
(siened) POST, AVERY & HIGGINS. 
Solicitors for Plaintiffs. 

Service of the within Praecipe, by receipt of a true 
copy thereof, admitted this 25th day of September, 
1913. 

(Signed) GRAVES, KIZER & GRAVES. 
(Signed) EDWARD J. CANNON. 
Attorneys for Defendant. 

Endorsements: Praecipe. 

Filed September 26, 1913. 

W. H HARE. Clerk: 
By F. C. Nash, Deputy. 


428 H. A. & L. D. Holiemd Co., et ai., vs. 
IN THE DISTRICT COURT OF THEVGitie» 
STATES, EASTERN DISTRICT OF WASH- 
INGTON, NORTHERN DIVISION. 


NO. 1580. 


H. A. & L. D. HOLLAND COMPANY, A COR- 
PORATION, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPA ee 
CORPORATION, 
Defendant. 


N@mséie 


GEORGE TURNER AND BERTHA TURNER, 
HUSBAND AND WIFE, 
Plaintiffs. 
US. 


NORTHERN PACIFIC RAILWAY COMPANY, A 


CORPORATION, 
Defendant. 


NO. 1582. 


H. J. SHINN AND PHOEBE SHINN, HUSBAND 
AND WIFE, 
Plaintiffs. 
US: 


NORTHERN PACIFIC RAILWAY COMPANY, A 


CORPORATION, 
Defendant. 
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NO. 1586. 

W. H. KIERNAN AND CHRISTINE B. KIER- 

NAN, HUSBAND AND WIFE, 
Plaintiffs. 

US, 
NORTHERN PACIFIC RAILWAY COMPANY, A 
CORPORATION, 

Defendant. 


Weekits CERTIFICATE 1O TRANSCRIPT OF 
THE RECORD: 


United States of America, 
Eastern District of Washington,—ss. 


I, W. H. HARE, Clerk of the District Court of 
the United States for the Eastern District of Wash- 
ington, do hereby certify the foregoing printed pages, 
numbered from Number 1 to Number 427, inclusive, 
to be a full, true, correct and complete copy of the 
record, papers and all proceedings had in the above 
consolidated cases, and all the exhibits attached to 
the pleadings on file in said causes, as the same remain 
on file and of record in the office of the Clerk of said 
District Court, and that the same constitute the record 
on appeals from the orders, judgments and decrees of 
the District Court of the United States for the Eastern 
District of Washington, Northern Division, to the 
Circuit Court of Appeals for the Ninth Judicial Cir- 
cuit, San Francisco, California. 


I further certify that I hereto attach and herewith 
transmit the original citations issued in this cause. 
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I further certify that the cost of preparing, certify- 
ing and printing the foregoing transcript is the sum 
of $399.25, and that the same has been paid to me 
by Messrs. Turner & Geraghty, Solicitors for Com- 
plainants and Appellants. 


IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said District Court 
at Spokane, in said district, this 20th day of October, 
1913, and the Independence of the United States of 
America the One Hundred and Thirty-eighth. 


(Signed) W. H. HARTGE 
(SEAL) 


